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LETTERS ON SIMPLE CONTRACTS. 


[[Continaed from voL y.» p. 497.3 

Letter V. Stamps on agreements — Contracts not stamped-^T%e 
Stamp Acts — Exempted agreements for hire of labourers^ sale of 
goods, letters between traders hy post — Executory contracts — Of the 
value of £20 — Documents under seal, and under hand — Several 
contracts — Incorporation of other agreements — Progressive duty-r- 
Proposals — Acknowledgments — Alterations in contracts — Agreements 
in foreign countritM — Statute of Limitations — Unstamped agreements-^ 
Construction of Stamp Acts. 

j^tqmp Acts do not require contract to he in writing.'^We now 
proceed to notice the provisions of the Stamp Acts impoaiog a stamp 
duty on agreements or contracts, "which have been reduced to 
writing. It is to be observed that the Stamp Acts apply only to 
agreements or contracts in writing, and that they do not compel 
parties to reduce their contracts or agreements into writing, bat 
leave the partieis. if so minded, to rest jiheir cpQtraet, iifoxi;oral tes- 
timony, and 90. avoid the payment of that daty which, if the contract 
had been reduced into writing, would have been payable. In this 
respect the provisions of the Stamp Acts preseni a contrast to those 
of the Statute of Frauds, and this distinction leads to very important 
differences. Thua, if there should be a written unstamped agree- 
ment, yet if the party can prove the terms of it by the oral testi- 
mony of witnesses not cognizant of, or not examined as to the ex- 
istence of the written contract, he may do so, for as the existence of 
the written contract .is not shown by the plaintiff's witnesses, there is 
nothing to prevent the oral testimony from being received. It will 
not do for the defendunt afterwards to produce the written anetamped 
agreement, with a view to defeat the plaintiff's claim, for the courts 
will not noticse it, and, therefore, the c^d evidenee is the only evi- 
dence which the courts have to guide them. In such a case, if the 
defendant be desirous to avail himself of the written agreement, he 
must produce the same duly stamped, and then, on the principle 
that it is evidence of the contract superior to that which depends on 
the n^ere memories of. witnesses, it will be taken as containing the 
real contract between the parties (see Stevens v. Pinney, 2 Moore, 
349 ; Curtis v. Greathead, 1 Adol. and Ellis, 1 67 ; Roscoe's Evid. 
pp. 2, 3, 5th edit.). " It is a conclusion of law that where parties 
have agreed by parol [oirally], and afterwards xedoce that agree- 
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ment into writing, the writing, and not the parol, constitates 
the contract between them. « « « Where two parties 
hold a conTcraation in the morning, and in the afternoon redace the 
subject of it into writing, the writing is the contract" (per Pollock, 
C.B., in Knight t. Barber, 10 Jar. 929 ; 16 Meet, and W. 66). 

From what has jast been mentioned, it it evident that a plaintiff 
rel3riBg upon oral testimony, where there is a written unstamped 
contract, runs a great risk, for should his witnesses disclose either on 
their examination in chief or on their cross-examination that the 
agreement was reduced into writing, he will be nonsuited, for in 
such case, as it appears there is a written agreement, and that is 
the best evidence of the terms of the contract between the parties* 
it must be produced, duly stamped, by the plaintiff, who is always 
bound to produce the best evidence in his power. The agreement 
being unstamped the court cannot look at it, so that the plaintiff has 
failed to give the best evidence of which his case is susceptible (see 
Brewer v. Palmer, 3 Espin. 213; Doe v. Morris, 12 East, 237; 
Ro8coe*8 Evid. pp. 2, 3, 5th edit.). 

It is to be observed that in order to compel a plaintiff to produce 
the written agreement, and to preclude him from giving oral evi* 
dence of the existence of the contract, the witnesses must have not 
merely a vague notion that there is a written agreement in relation 
to the subject-matter of the action, but that it is between the 
same persons as are parties to the action (Doe v. Morris, sttprd ; 
Fenn V. Griffith, 6 Bing. 533). 

Stamp AcU—55 Geo. 3, c. 184—13 and 14 Vkt. e. 97.— The 
principfd statute relating to stamps is the 55 Geo. 3, c. 184, which 
has, however, as to agreements, been altered so as to reduce the 
amount of duty payaUe thereon. By the 55 Geo. 3, c. 184, an 
agreement, the matter of which was of the value of £20 or upwards* 
required a stamp of the valne of £1, if not containing more than 
fifteen folios ; if more than fifteen folios, £1 15s., and for every . 

entire quantity of fifteen folios, over and above the first fifteen ta 

folios, a further progressive duty of £1 5s. The £1 stamp was, by |] 

the 7 and 8 Vict. c. 21, reduced to 2s. 6d.. but the progressive tik 

duty remained the same. However, by the 13 and 14 Vict. c. 97, 
the progressive duty is reduped to 2s. 6d. By this last act it Is ]: 

provided that an " agreement, or any minute or memorandum of u 

agreement made in England or Ireland under hand only, or made in jl 

Scotland without any clause of registration {not charged otherwise a 
than under the head '^agreement" in the schedule io the act 55 J 

,Geo. 3, c. 184, nor expressly exempted from all stamp duty), where J 

.the matter thereof shall be of the value of £20 or upwards, whether 
the same shall be only evidence of a contract, or obligatory upon the ^ 
parties from its being a written instrument, together with erery r* 
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ichedttle* receipt, dr other matter pot or indorsed thereon ^ or anl- 
nezed thereto, 2q. 6d. And ivhere the same shall contain 2,160 
words [30 folios] or upwards, then for every entire quantity of 1,080 
Irords [15 folios] contained therein, over and above the first 1,060 
words {.15 folios] a further progreMsive duty of 2s« 6d." 

Exempted agreements — *No stamp-duty, — ^There are certain agree- 
ments exempted from stamp duties by the 55 Geo. 3, c. 184, and 
some other acts, the more important of which (contained in the 55 
Geo. 3. c. 1 84) are, firstly, those for the hire of laboufers, artificers, 
manufacturers, or menial servants ; secondly, those made for or 
relating to the sale of any goods, wares, or merchandise ; thirdly, 
letters containing any agreement in respect of any merchandise, or 
evidence of such agreement, which shall pass by the post between 
merchants or other persons carrying on trade or commerce in Great 
Britain, and residing and actually being, at the time of sending such 
letters, at the distance of 50 miles from each other. 

We propose to notice the above exemptions from duty before 
considering the provisions of the statute imposing a duty. 

Hiring of labourers^ if c, -^-Exemption from stamp duty ^^-^The 55 
Geo. 3, c. 1 84, contains, as above stated, an exemption from stamp 
duty in the case of a " Memorandum or agreement for the hire of 
any labourer, artificer, manufacturer, or menial servant." It has 
been held that the assignment of an apprentice is not within the 
above exemption (Rex v. St. Paul's, Bedford, 6 Term Rep. 452). 
It has been held that an instrument in the following form is a con- 
tract for service by a labourer, and not a contract of partnership, 
and being within the exemption in the Stamp Act, is admissible in 
evidence without a stamp : — *' S. W. engages to take charge of the 
glebe land of the Rev. J. B. B. C, his wife undertaking the dairy 
and poultry, &c., at 15s. a week to Michaelmas, 1850, and after* 
wards at a salary of £25 a year, and a third of the clear annual 
profits after the expenses of rent, rate, labour, and interest on capi- 
tal, &c., are paid on a fair valuation made from Michaelmas to 
Michaelmas. Three months' notice on either side to be given, at 
the expiration of which the cottage to be vacated by S. W., who 
occupies it as bailiff in addition to his salarv (Reg. v. Wortley, 
15 Jur. 1 137 ; S. C. 2 C. C. R. 333 ; 21 Law Joum. N.S., M. C. 
44). In this case Mr. Baron Alderson observed, " as there is no 
distinction made between the highest and lowest servants, down to 
the boy, so there is no distinction between one grade of labourers 
and another ; the word ' labourer ' includes them all." It has been 
decided that men engaged as firemen and stokers on board steamers 
are labourers and artificers within the meaning of the exempting 
clause in the 55 Geo. 3, c. 184 (Wilson v. Zuluetta, J 4 Jur. 366). 
Such persons are not " seamen," within the meaning of the 7 & 8 
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Viot. c 112, wUch exenqpto agreements executed m com^isAce 
tfith it» proviflioDS from stamp doty.-— (IhU) 

89h of goodg, ^c. — ExemjUfram stamp iftcfy.— The next exempt 
tkm from stamp daty which we purpose to notice is the case of « 
«« memorandam, letter, or agreement made for or relating to the 
sale of any goods, wares* or merchandise." There have heen many ^ 
decisions on this clause of exemption, the principal only of which 
w« can here mention. Some of the decisions usually classed under 
this head of exemption relate to the construction to be put on the 
fourth and seventeenth sections of the Statute of Frauds, for if the 
contract relate to an interest in land within the meaning of the 4th 
section of the Statute of Frauds, it cannot be within the exemption 
in the Stamp Act, while if the contract be within sec. 17, it must be 
becd(use it relates to the sale of goods, and then it is brought within 
the exemption clause of the Stamp Act. This view is borne out by 
Mr. Tilsley in his work on Stamps (p. 49), though in another 
place (p. 44) he seems to contradict himself. At the former page 
he says, " The determination, with reference to the Statute of Frauds, 
in any case, whether the sale of certain produce of land is a sale of 
goods and chattels, or of an interest in land, disposes, at the same 
time, of the question of stamp duty on the agreement^ the point in 
both instances being identical." 

An agreement to cancel a former agreement relative to the sale 
of goods, and for the future sale of goods upon different terms, is 
exempted from stamp duty. The primary object is. in such cases, 
the sale of goods, and the cancelling of the former agreement is 
but a mode of carrying out the intentions of the parties. (W hit- 
worth V. Crockett.' 2 Stark. 431.) The general rule is that the 
exemption from stamp duly is confined to those contracts where the 
sale of goods is the primary and immediate object. Thus agree- 
ments by brokers to indemnify their principals and employers against 
loss on the resale of goods purchased by them, provided the primary 
object of the writing is a purchase or sale of goods, and the gua- 
rantee or indemnity against loss secondary and subsidiary thereto, do 
not require a stamp. If a primary object of the written undertaking 
or guarantee, however, be the obtaining of money upon a pledge of 
goods, it does not come within the exemption, although it may 
authorise the party making the advance to sell the goods when they 
come to hand, in satisfaction and discharge of the sum borrowed. 
Thus, where a principal, in a letter to his factor inclosing bills for 
the acceptance of the latter, promised to provide funds for the bills 
if certain goods about to be placed in the factor's hands should 
remain unsold at the time of the bills falling due, it was held that 
this letter did not come within the exemption of the Stamp Act, and 
could not be given in evidence unless it were stamped with aoi agree- 
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jnent stamp, aa the primary object of the letter was the obtaining qf 
money, upon a pledge of goods, and the sale only a secondary or 
collateral object. (Smith ▼. Cator, 2 Barn, and Aid. 778). It is 
not necessary, in order that a contract should come within the 
above exemption, that money is to be paid after the delivery of the 
goods : it will be sufficient that tbe consideration is the cancelling 
of a precedent debt. In other words, where there is a transfer of 
the property in goods for a pecuniary consideration, that is a sale of 
goods, whether they are to be paid for by cancelling a debt or by a 
8et«off. Thus, where C. and W., being indebted to defendant, and 
being requested by him to supply plaintiff with Roman cement tp 
die value of £48 13s. lOd., and charge the same to the amount of 
the debt, wrote the following letter to plaintiff:-^" |0n the con- 
sideration above-named, we agree to supply to your order, when 
yon shall require it, Roman cement to the amount of £48 13s. lOd. :" 
held an agreement for the sale of goods within the exemption of the 
statute 55 Geo. 3, c. 184, sched. part 1, ** agreement." (Chat- 
field V. Cox, 16 Jur. 594 ; S. C. 21 Law Journ.. N. iS.. Q. B. 279). 
Lord Campbell observed that the above was an agreement relating 
to the sale of goods, just aa much as a guarantee on the sale of 
goods, wbich, as we shall see, is exempt from duty. 

Guarantees, — As we have seen, contracts and agreements for the 
sale of goods, wares, and merchandises are exempted from stamps, 
under which provision it has been held that guarantees for tbe pay* 
ment of the price of goods sold to a third party are within the exr 
emption of the statute, and do not require to be stamped (Martin v. 
Wright, 6 Qu. Ben. Rep. 917 ; S. C. 9 Jurist, 178 ; Warrington v. 
Furber, 8 E^st, 542). But the insertion in the guarantee of any 
clause or stipulation having reference to any other matter or thing 
than goods will render the guarantee subject to a stamp duty, inas- 
much as it will not then be within the exempting provisions of the 
statute {per Lord Denman in Martin v. Wright, suprcL; Wharton v,. 
Walton, 9 Jur. 638. S. C. Qu. Ben. Rep. 474). The following 
document has been held to' be within the exemption of the Stamp 
Act, relating to the " sale of goods, wares, and merchandise" :— r 
" Gentlemen,in consideration of your consigning to my friends, Messrs. 
H. and Co., of Calcutta, sixteen casks of sherry wine, and engaging 
to pay me one per cent, on the amount of the proceeds, I hereby 
agree to guarantee you the proper sale of the said wines, and the 
payment of the proceeds in due time. — J. G." (Saddler v. Johnson, 
16 Mees. and Wels. 775). The Court of Exchequer admitted that 
in cases of this kind it was difficult to draw the precise line, adding 
that aa the exemption in the Stamp Act is for the purpose of pro- 
tecting commerce, a liberal construction should be put upon it. It 
waa admitted that the above contract in some degree related to tbe 
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conduct of the parties who were to sell the goods, bat, it was satd» 
that was only part o( the naachioery by which the sale was to be 
effected. 

Contracts not confined to goods, — If the agreement be an entire 
contract for something more than a sale of goods, it is not withia 
die exemptions of the statute dispensing with a stamp. Thu8» 
where a writing when produced in CTidenee purported to be an 
agreement for the sale of two flies (carriage) " at £60, the sum of 
£5 to be paid down, and the remainder of the money at three 
months from the date, harness and goodwill included in the above 
agreement ;" it was held that as this was an entire contract for the 
sale of the goodwill of the business as well as of the chattels sped- 
fled, it could not be received in evidence without a stamp (South 
T. Fmch, 4 Scott, 293 ; S.C. 3 Bing. N.C. 506). This decision 
has been supported and made the foundation of a case which, as it 
is a sort of leading case en the subject, deserves to be here noted. 
In the case thus referred to, it appeared that the defendant directed 
the plaintiff, who was possessed of a patent for furnaces, to send 
him " a license to use two of his patent furnaces, to be applied 
to, &c., for £21 as agreed, the engineers or furnace- builders' 
time to superintend or fix the above order to be paid six shillings a 
day." Held, first, that this was an agreement within the provi- 
sions of the Stamp Act, 55 Geo. 3, c. 1 84. Held, secondly, that it 
was an agreement for the purchase of the license to be used for 
the purposes agreed upon. Held, thirdly, that if it were for the 
purchase of the furnaces instead of the license, the price of the fur* 
naces was properly sued for, under the count for work and labour in 
setting them up, and not under a count for the sale of goods and 
chattels ; and. therefore, that the agreement for such purchase was 
not an agreement for the price of goods, wares, and merchandise ; 
and, therefore, not within the exemption of the Stamp Act ; and, 
consequently, that the agreement could not be given in evidence 
unless it were stamped (Chanter v. Dickinson, 2 Dowl. N. S. 838 ; 
S.C. 6 Scott, N. R. 182 ; 7 Jur. 89). Tindal, C.J., in his judgment, 
said ; *' Then the next question is, does the thmg sold here come under 
the denomination of goods, wares, and merchandises ? Part of the 
stipulation is that the defendant should have a license, and the words 
are " As a patent right,*' and I cannot see why those words are 
left in, unless the defendant was to use this as a patent right. 
There does not appear to have been any specific license sent, but then 
another direction is, that the patentee shall send the furnaces ; in that 
case the defendant does not want any formal license. I think, there- 
fore, that this was a purchase of an article with a license to use it. 
Then I think again that the article sold is not goods, wares, and 
merchandises ; it is not an order or agreement for some small artkle 
to be removed again ; but it evidently means that the thing agreed 
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for is to be a iiiture, and not something ready made. By a note at 
the bottom of the document it appears that the furnace builder's 
time is to be paid for at 68« a-day. This shows that the work itself 
is a work of some little labour, and not performed instanter. I 
think, therefore that it is an agreement, not for goods, wares, and 
merchandise, but both for work to be done on the premises for a 
stipulated sum, and also that the buyer may use the apparatus as 
purchased from the patentee. It is, therefore, within the case 
of Sooth y. Finch (3 Blng. N.C., 506) of (he sale of goods and good 
will." 

Ftxturea, — As we have already seen (an/^, p. 421) fixtures are 
not goods and chattels within the meaning of sec. 1 7 of the Statute 
of Frauds, and it has accordingly been determined that contracts or 
agreements respecting fixtures, whether relating to their erection or 
the sale or purchase of them, are not within the exemption in the 55 
Geo* 3, c. 184, and they must therefore be stamped as a conveyance 
(Chanter v. Dickinson* 6 Scott, R.N. 182: Horsfall v. Key, 17 
Law Journ., N.S., Exch. 266; B.C. 2 Exch. Rep. 778). In this 
last case it was held that the words *' fixtures" means the right of 
severance of chattels attached to the soil, but not part of the free- 
hold, and that, therefore, a transfer of fixtures is, at least, a transfer 
of the right of severance ; and whether a memorandum of the sale 
of fixtures transfers anv interest in the chattels themselves or not. 
such transfer is a conveyance within the words of the Stamp Act« 
which include the "transfer of any right," and as fixtures are not 
goods, wares, and merchandise, • it is not within the exemption. 
We may just mention that in the late case of Wiltshear v. Cottrell 
(17 Jurist, 758), which is a very important one as to fixtures, the 
Ck>urt of Queen's Bench, referring to and adopting the language of 
Parke B. in the case of Sheen v. Rickie (5 Mees. and Wels. 175), 
observed that the word " fixtures," though properly applicable to 
something annexed to the freehold, is sometimes used in a larger 
sense. 

Egewtory contracts — Statute of Frauds* Extension Act. — At one 
time the courts held that executory contracts for the sale of goods, 
that is to aay , contracts for the sale of goods not in esse or not in a 
finished condition, were not within the exemption in the Stamp Act, 
and that, therefore, agreements concerning them must be stamped 
(see Buxton v. Bedall, .3 East, 303 ; Waddington v. Bristow, 2 Bos. 
and Poll. 452). But in later cases the courts have decided that 
executory contracts relating to tilings not in esse oir not in a state for 
immediate delivery are within the exemption, and do not require to 
be stamped. And they have even gone to the extent of declaring 
that agreements relating to the sale of goods, though not of any 
particular goods but such as are thereafter to be procured, are 
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exempt from stamp daty (see the authorities mentioned in Pinner v, 
Arnold, 2 Cr. Mees. and Rose. 613). It is, however, to be observed 
that in a oomparatively recent case (Dt Fries v. Littlewood, 9 Jar. 
988) some of the judges merely allude to doubts having been thrown 
on Buxton v. Bedall, and do not appear to have thought the matter 
idlly settled. In the case above referred to Mr. Justice Fatteson 
said that the non-existence of the goods at the time of the contract 
between the parties did not render a stamp necessary, and Mr. Justice 
Williams said, " If the case of Buxton t. Bedall (3 East, 303) means 
to say that the goods bargained for must exist at the time of the. 
bargain, it goes a great way, and the subsequent cases have 
tiirown some doubt upon it. In the instances put by Gibbs, C.J.« 
in Wilks v. Atkinson (6 Taunt. 11), where it was decided that an 
agreement for selling and delivering oil not yet expressed from seed 
in the vendor's possession was exempt from stamp duty, the goods 
did not exist in specie at the time of the contract. So in the instance 
of an order for a suit of clothes, if the cloth was not in the shop 
of the tailor, or even if it was not manufactured, neither of these cir- 
onmstances would, as it appears to me, make the contract not 
a contract relating to goods sold and delivered within the [exemp- 
tion of the] Stamp Act." In addition it is to be observed that 
Lord Tenterden's Act, the 9 George 4, c. 14, which, as we have, 
seen (v. 5, p. 562), extends the provisions of the 1 7th sec. of the 
Statute of Frauds to agreements or contracts for the future manu- 
facture and supply of goods and materials, expressly provides that 
no memorandum or other writing made necessary by that act shall 
be deemed to be an agreement within the meaning of any statute 
relating to the duties of stamps. As to the precise effect of this 
statute on the doctrine now under consideration, no express decision 
has, we believe, been reported. It appears to us that the statute has 
in effect rendered it unnecessary in all cases of the sale of goods to 
be delivered at a future time to have the contract stamped, and that 
it is now quite unimportant whether or not the decision in Buxtpn ▼# 
Bedall be overruled by the subsequent cases. This, however, is 
merely our opinion unsupported by any decision or text- book, and- 
as such the reader will receive it with the necessary caution. 

Letters, — ^The proviso in the 55 Greo. 3, c. 184, to the effect 
that where divers letters are offered in evidence to prove an agree- 
ment between the parties who shall have written such letters, it is 
sufficient if one of such letters be stamped with an agreement stamp, 
is not confined to letters or agreements between the same parties* 
or to a correspondence between two parties only. If the letters and 
documents contain references to each other, or refer to the same 
subject- matter, and together form only one agreement, it is sufficient- 
if any one of such letters* by whomsoeTcr written, is stamped with 
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an agreement atamp (Drant v. Brown, 3 Barn, and Ores. 665 : Gltvot ▼• 
Maddaz, 15 Law Joum., N.S.. Ezch. 104 ; Peate v. Dicken, 1 Cr. 
Meea. and R. 425). But if the letters and docnments do not refer 
to each other, or to the same Fabject-matter, so as to form on the 
face of them, when placed in jincta-position. one entire transaction 
and one contract, they cannot be given in evidence under one stamp, 
for there must in general, as will be hereafter shown, be distinct 
stamps for each distinct contract or transaction (Atherstone v. Boa- 
tdck, 2 Scott, N. R. 637). 

Letters between merchants and traders passing by post, — Another 
ground of exemption from stamp duty, before referred to, is that of 
"letters containing any agreement (not before exempted) in respect 
of any merchandise or evidence of such an agreement, which shall 
pass by the post between merchants or other persons carrying on 
trade or commerce in Great Britain, and residing and actually being 
at the time of sending such letters at the distance of fifty miles from 
each other." The only question which this exemption has given 
rise to was discussed in Mackenzie v. Banks, where it was decided 
that the exemption is not confined to persons carrying on business 
oh their own account, but is extended to persons who, though not 
traders themselves, are carrying on business for persons who are, 
provided the letter is written on account of that trade. A son who 
who had managed his mother's trade for her wrote to a creditor of 
her's personally, undertaking to pay her debt, which was contracted 
in the way of business ; the letter was held to be within the exemp- 
tion (Mackenzie V. Banks, 1/93, 5 Term Rep. 178). 


WORKS FOR LAW STUDENTS. 


It will be in the recollection of some of our readers that formerly 
there was aaother publication brought out in connection with the 
present, entitled •• The Law Studbnts* Library," and that the 
same was suddenly discontinned on account of the then unsettled 
state of the bankruptcy law, a work on which was just then commenced. 
Since that period many circumstances have prevented the resump- 
tion of the publication, but at last we are in a position to recom- 
mence on a plan which must, we are certain, be more satisfactory 
to Subscribers. 

The former Works were chiefly devoted to Common Law and 
Bquity, but the Examiners having now made Conyxtancinq an 
indispenaable branch of the examination, it is necessary to allot more 
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space to Red Property Law, and we therefore propose to isme 
three works on that branch of learning, which will, we thinlc, be of 
▼ery great assistance to students, and also be useful in practice. 
The works will be, first, Littlbton's Tknurbs. This will be a iecond 
edition, our former edition having very lobg ago become exhausted. 
It will be completed in two parts, containing about 320 pages. 
The second work will be An Abridqmbnt of Cokb upon Littlb- 
TON, or rather an expurgated edition, freed from the obsolete 
matter. This will be complete in four parts. The third work will 
be Lbadino Cabbs from Cokb's Rbports rblatino to Con- 
VBTANCiNo. This will be complete in four parts. The works on 
Common Law and Equity will be hereafter announced. 

The plan of editing these works will be that applied to our first 
edition of Littleton, and so much approved, viz., the omission of the 
purely obsolete matter, and the insertion of explanatory notes con« 
taining the recent statutes and decisions. Thus far the plan is 
similar to the old one, but we have now to announce some very 
decided improvements ; for, in the first place, instead of issuing the 
work in numbers to pass by the post as a newspaper (which spoiled 
the appearance of the work) a part will be published every alternate 
month (making six parts in the year), containing 160 pages, which 
will pass by the post without injury, or being defaced by a stamp. 
The price of each part will be 4s. 6d., for which it will be sent per 
post, free. In the next place, it has been determined to insert 
" QuBSTiONs" on the contents of each work at the end of each 
complete volume. These questions, to be useful, must be copious 
and be carefully framed, but they will not be any additional expense 
to subscribers. 

The great satisfaction and approbation expressed by the sub- 
scribers to the previous works, induce us to think that the pre- 
sent publications will, with the improvements above referred to, 
be yet more useful to students, and at least obtain as much support 
as formerly. 

These works will serve for more thoroughly grounding the 
student than our Kbts to thb Examination Qubstions can be 
expected to do, and . they will not, we think, be less useful than 
those works in preparing for the actual examinations, as well as for 
the proposed voluntary examinations. We may be allowed to men* 
tion, as showing that our experience in producing what is service* 
able to the articled clerk entitles us t« some confidence, that almost 
all the questions at the examinations can be, and indeed are, 
answered from our " Kbts," and that has been the reason why 
those works have been in such great demand, and we think we may 
confidently predict that the present series- of works will not be less 
iiaefiil to the clerk, whilst they will also be found of assistance in 
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actual practice. The main object of the series will be to ground 
the student in the *' principles/' or primary rules of the law, and for 
such purpose no works can be possibly better fitted than those 
abovementioned. The study of them must necessarily be useful, 
and is certainly well calculated to form a leg^l character of a supe- 
rior order, provided only that the student has diligence enough to 
fully master what is placed before him. One great advantage of the 
above series of works will be, that whilst founded on such undoubted 
authorities as Littleton and Coke, they will contain nothing re- 
quiring to be unlearned, but much that has not heretofore been 
presented to the profession in so convenient a form, and which has 
consequently been neglected by modern lawyers, though it was from 
such materials that the really sound lawyers of the past generation 
were formed. 

In conclusion, we beg to state that the publication will not be 
commenced until at least 300 orders are received, and as it is de- 
sirable to commence operations as soon as possible, we shall thank 
those of our subscribers who intend to take the work to send up 
their orders for it imiibdiatelt, and then we will issue the first 
part without delay. In fact, it rests with our readers to say whe- 
ther the publication is to appear at all, and if so, then at what period. 
Delay on their parts may be fatal to the plan, as we cannot keep 
the matter open very long. We hope to be able to report progress 
in our next number. 

Those gentlemen who may not have received a printed circular, 
or have mislaid the same, can send up a written order in the follow- 
ing, or similar terms : *' Be pleased to put down my name as a 
eubscriber to the Law Student's Library, commencing with 
Part I., and to forward the same to me until countermanded." 
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DEBATING SOCIETIES. 


Birmingham Law Studxnts' Socixtt. 

Wednesday Evening, Nov. 23rd, 1853.— Moot Point, No. 139. 
Can a contract be good in any country which is void by the law of 
the place where it is made, because it wants the solemnities required 
by that law ? (Alves v. Hodgson, 7 T. R. 237 ; Clegg v. Levy, 3 
damp. 166; James v, Catherwood, 3 D. and R. 190: Wynne v. 
Jackson, 2 Russ, 351 ; L. J. 1827 ; Ch. 55; Story on Bills, sec. 
137; Chitty on Bills, 8th edit., p. 143, note; Chitty on Com. and 
Manuf. ch. 2, p. 166). Decided in the negative. 
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Wednesday Bvening. Dec. 7, 1853.— Moot Fointp No 140. A«. 
ento-s into an agreement with B. to grant a lease* B. refoaea to 
accept the lease nnleas A. shows his title to grant it. Can A* 
maintain an action for damages without showing his title, the agree- 
ment being silent on the sabject ? (Gwillim v. Stone, 3 Taont. 433 ^ 
Temple v. Brown, 6 Taunt. 60 ; Sooter v. Drake, 3 N« and M. 40 ', 
5 B. snd Ad. 992 ; L. J. 1 834, K. B. 31 ; Hall ▼. Betty, 4 M. and G. 
i\Q\ L. J. 1842, C. P. 256). 

. It is not a little strange that a point of such great practical im- 
portance as the above should be yet an open question, but the foU 
lowing summary of the arguments on each side will show that, 
although there appears to have been no express decision upon the 
point, there is very little doubt what the decision of a court of law 
would be should the question ever arise. In the affirmative, Gwillina 
V. Stone (cited and approved in Temple v. Brown) was much rdied 
upon, for although the decision in that case was merely that a lessee 
could not recover, as damages, moneys which he had laid out upon the 
premises before lease granted, yet there are dicta of Gibbs, C. J.» 
Lawrence, J., and Chambre, J., that a person agreeing to grant a 
lease does not implicitly engage to produce his title. It has been 
said that these dicta are opposed to the dictum of Lord Mansfield in 
Keech v. Hall, Doug. 21 ; but, as observed by the court in Temple 
V. Brown, Lord Mansfield was simply stating the precaution which a 
lessee might take, and not deciding on his legal right. 

In the negative, the authority of Gwillim v. Stone was not denied, 
but it was argued that when that case was decided it was the 
doctrine of the courts, both of law and equity, that a purchaser had 
no right to call for the lessor's title. In the year 1821, however, 
after an elaborate argument, Richards, C.B. (sittmg in equity) de- 
cided (after a consultation with Lord Eldon). that, by contracting 
for the sale of leasehold property, a person impliedly binds himself to 
show the lessor's title (Purvies v. Raver, 9 Price, 488) ; and the 
Court of King's Bench, in Souter v. Drake, where all the authorities 
are examined, imported the same doctrine into courts of common 
law. Thus, the doctrine, in case of a sale of leaseholds, that the 
Tender is obliged to produce the lessor's title, was formerly denied 
at law and in equity, then admitted in equity, and finally at law. 
Now, in Fildes v. Hooker (2 Mer. 424) Sir W. Grant decided that 
a lessor could not enforce specific performance of an agreement to 
take a lease without producing his title to graat it. The decisions 
do not eppear to have gone further than that point, but it is reason- 
aUe to conclude that, should the point arise, courts of law will 
follow the equitable doctrine in the case of an agreement to grant a 
lease, as they have done in the case of a contract for the sale of 
leaseholds. No substantial distinction can ultimately be made 
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between the two cases ; a lessee is a purchaser pro tantd, and if he 
is not at law empowered to ask for his lessor's title, it is unjust to * 
compel him to furnish it to his assignee. The point was decided in 
the negative. Francib Sakdbrs, Cor. Sec. 

30, Waterloo-atreet, December 14. 
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MUTUAL CORRESPONDENCE. 


• • • . 

List of Correspondents, 

.The following is a corrected list of correspondents on Moot 
Points :*-*Mr. T. R. Addison, of Soham, Cambridgeshire ; Mr. S. 
Arbouin, at Measrs. Few and Co.'s, Henrietta-street, Covent-gar- 
den, London ; Mr. Charles Ball, Chester ; Mr. H. Ft. Barnet, of 
W^eall. Staffordshire ; Mr. A. Beale, No. 1 64, Friar-street, Read- 
ing ;. Mr. J. Bassett, at R. Frail's, Esq., Rochester ; Mr. J. Beau- 
mont, at Messrs. Stevens and Satchell, solicitora, 6, Qucen<* street, 
Cheapside;' Mr. C. G. H. Beck (corresponding secretary to the Wor* 
cester Law Students' Society),. Spring Hill, Worcester; Mr. J. B, 
Betta, at Messrs.. Mercer and Edwards,, solicitors, Deal; Mr. C. 
Bishop, Jan., of Llandovery ; Mr. J. Booth, at H. J. Marshall's 
Esq., 21, Market-place, Durham ; Mr. W. Brice, Bruton, Somer- 
setshire; Mr. B. P. Broomhead, of: No. 17, North Church*'Street, 
Sheffield ; Mr. J. S. Brown, of Thorp Villa, Norwich ; Mr.. John 
Clayton, jun.. White Cotes, Chesterfield ; Mr. W. Clayton, of Hady 
House, Chesterfield : Mr. J. Cook, of Witham ; Mr. L. Cordes, 
Messrs. Prothero, Towgood, and Fox, Newport, Monmouthshire ; 
Mr. F. J. Davis, of Tygwynne, near Cardigan ; Mr. J. W. S. Dix, 
of No. 3, Small-street, Bristol ; Mr. H. Druce, at C. J. Jones', 
Esq.. No. 1, Gray's- inn*square. London ; Mr.. F. T. Dubois, of St. 
Michael's- churchyard, Derby ; Mr. C. C. Ellis. Castle-street, Ruthin, 
North' Wales ; Mr. C. Fairer, of Appleby ; .Mr. H. S. Ferns, No. 
11, James-row, Sheffield; Mr. R. S. Freame, Gillingham, Dorset* 
shire ; Mr. G. Gale, No. 2, Bowling-lane, Hull ; Mr. F. F. Goe, 
jun. of Louth; Mr. T. Gould, of Uttoxeter; Mr. J. Green, jun., 
at J. A. Busfield's, Esq., Bradford, Yorkshire; Mr. H. Hall, at 
L. Richmond's, Esq., Ashton-under-Lyne ; Mr. J. J. Handley, Lee- 
ming street, Mansfield; Mr. J. Hartley, at R. Hunt's, Esq., Roch- 
dale ; Mr. J. F. Hey wood, at J. Gaskell's, Esq., Bolton- le-Moors ; 
Mr. R. W. Hillman, at W. M. Benett's, Esq., No. 2, Raymond- 
buildings, Gray's-inn, London; Mr. J. Homer, at J. Homfray's, 
Esq., Halesowen, Worcestershire; Mr. T. J. Hooper, No. 90, 
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Ebnry-street, Eaton-eqiiare. London : Mr. E. J. Howell, No. 4, 
Upper Larkhall Bise, Ijarkball*Lane, Clapham ; Mr. Jotiah Jonea* 
of No. 10. Corn Market, Worcester ; Mr* H. Kinneir, of Barnfield 
House, Southernhay, Exeter; Mr. H. Lloyd, Chester; Mr. J. 
Lowes, at Messrs. Chater's, Newcastle-upon-Tyne; Mr. P. W. 
Lovett, of Chertsey ; Mr. W. Mann, 45, Princess-street, Manches- 
ter ; Mr. W. Marshall, J. Brook's, Esq., Asbton-under-Lyne ; Mr. 
J. Maysey, at T. Smith's, Esq.. Gloucester ; Mr. W. M. Miller^ 
Surrey-street, Norwich ; Mr, H. Morris, of Llanelly ; Mr. J. N. 
Mourilyan, jun., of Sandwich, Kent ; Mr. H. Murray, at H. Rad« 
cliff's, Esq., Oldham, Lancashire ; Mr. G. G. Norris, at A. Par- 
son's, Esq., St. James-street, Nottingham ; Mr. A. Owen, at E2* 
L. Hesp's, Esq., Huddersfield ; Mr. R. Parry, County Court office, 
Carnarvon, North Wales ; Mr. W. T. Pears, of Warrington ; Mr* 
W. F. Pratt, Wootton Bassett, Wilts; Mr. J. Plews, of Masbam, 
near Bedale, Yorkshire ; Mr. G. W. Powell, at Messrs. D. Thomas 
and Banks', Brecon; Mr. T. S. Preston, the Manor House, Hinck- 
ley, Leicestershire ; Mr. T. F. Richards, at J; Fluker's, E^q., No* 
10, Symonds-inn, ChanoSry^lane, London ; Mr. T. V. Roberts, of 
No. 2, Lower Calthorpe-street, Mecklenburg- square, London ; Mr* 
E« Robinson, at Messrs. J. and D. Russell's, York ; Mr. S. W. 
Rowse, at S. Rowse's, Esq., 23, Princess-street, Plymouth ; 
Mr. T. Sampson, No. 78, Lowgate, Hull ; Mr. F. Sanders, 
(corresponding secretary of the Birmingham Law Students'* 
Society), No. 30, Waterloo- street, Birmingham ; Mr. J. 
Sims, of Harleston, Norfolk; Mr. G. P. Slade, of Yeovil; 
Mr. W. Small, of Bladon Castle, Burton*on-Trent ; Mr. J. W. 
Smith, 2 Woodville-terrace, Gravesend; Mr.' S. Smith, at J. 
Walker's, Esq., Chester ; Mr. W. Stevens, of Sherborne ; Mr. F» 
Summers, 1 2, Parliament-street, Hull ; Mr. R. Sutcliffe, BrownhiU,. 
near Burnley, Lancashire ; Mr. J. Tree, 2, High-street, Worcester r 
Mr. R. Ward, of 43, Noel- street. River-street, Islington, London; 
Mr. H. S. Watts, of Yeovil ; Mr. James Wells, at C. G. Brown's, 
Esq., Bilston, Staffordshire. 

We trust we shall have in our next number to report a large^ 
addition to the above names, as at present the number it very 
small, compared with the large body^of articled clerks in towa 
and country. 
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QUESTIONS AND ANSWERS 

ON THS 

NEW EQUITY PRACTICE. 

[Continued from Vol. V., N.S.. p. 685.] 

Answers — Impertinence-^Production of Documents by Defendant-^ 
Production of Documents by Plaintiff — Interrogatories for ih^ 
Examination of the Plaintiff — Motion for Decree — Joining Issu 
— Replication — Evidence, 

Answer. 

What provisions have been lately made with re&pect to the form 
and contents of an answer ? 

The answer most be divided into paragraphs numbered conseca- 
tively, each paragraph containing as nearly as may be a separate 
and distinct statement or allegation. Besides the answer to the 
plaiutilTs filed interrogatories, the answer may contain such material 
statements as the defendant may think it necessary or advisable 
to set. forth therein (c. 86, s. 14). 

Can a defendant put in an answer before the filing of interroga- 
tories ? 

A defendant may if he please, within twelve days from appear- 
ance, plead, answer, or demur to the bill, and even after that time 
upon leave obtained. But a defendant cannot be compelled to 
answer until after the filing and delivery of interrogatories (c. 86, 8. 
13 ; Ord. of 8th May, 1845, pi. 16, art. 16). 

What time has a defendant, from whom an answer is required, to 
put in his answer ? 

Fourteen days from the delivery to him, or his solicitor, of a copy 
of the interrogatories which he is required to answer. The time 
may, however, be enlarged on application being made. for that pur- 
pose (Ord. of 7th Aug. 1852, pi. 19). 

What time has a defendant to demur to a bill ? 

Where a defendant demurs and also answers, he has the same 
time as in the case of an answer. If he demurs alone he must do 
so within twelve days after appearing (Ord* of May, 1845, pi. 16, 
art. 10 ; Pract. Equity, 170). 

How is time to answer a bill obtained, and from whom ? 

By application to a judge at chambers, by summons issued by the 
judge's clerks. In special cases application might, it is conceived. 
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be made to the court (c. 86, s. 13 ; c. 80, 88. 13, 35, 36, 37 ; Ord. 
of 16th Oct. 1852, pi. 58). 

Does a commission now issue for taking an answer or plea within 
the jurisdiction, or how is the same taken ? 

Commissions for taking pleas, answers, disclaimers, and examina- 
tions within the jurisdiction, are not now required ; the plea, answer, 
disclaimer, or examination may be filed after it is sworn to, like an 
affidavit (c. 86, s. 21). 

Note, — In the case of an infant defendant within the jurisdiction, 
a guardian ad litem may, on the application of the plaintiff, be 
appointed without a commission on an affidavit of the fitness of the 
proposed guardian (Egremont v. Egremont, 20 Law Tim. 122 ; see 
the former decisions and the practice stated in Fract. Equity, p. 207). 

How are pleas and answers sworn and taken out of the jurisdic- 
tion of the court, but within the dominions of the Queen ? 

Before any judge, court, notary public, or person lawfully autho- 
rised to administer oaths in the country, colony, island, plantation, 
or place respectively, where such pleas or answers are taken (c. 26, 
8.22; 17 Jur. 170). 

How are pleas and answers sworn and taken in foreign parts out 
of the Queen's dominions } 

Before any of her Majesty's consuls or vice-consuls (c. 86, s. 22). 

Is the oath of the messenger now required on the filing of an 
answer, &c. ? 

No, whether the answer have or not been taken by commission, 
t.e.. whether taken within or without the jurisdiction of the court (c. 
8^, 8. 25 ; 20 Law Tim. Rep. 256). 

How are alterations made in answers prior to their being sworn 
to be authenticated ? 

By the commissioner or other party before whom the answer, &c., 
is taken, inserting the initials of his name in the margin opposite the 
alterations (c. 86, s. 25 ; Hem. 28). 

Impsetinsncx. 

Can exceptions be taken to biUa* answcrft, &c» on account of thek 
containbg impertinent nuitter ? 

No ; but the court may direct the costs occasioned by any imperti- 
nent matter introduced into any proceecting to be paid by the party 
lAtrodncing the same. This will be done when the court disposes 
9i the costs of the canse or matter (c. 86» s. 1 7 ; Ord* of 7th Aug. 
1852, pi. 30). 

NoTs.— Formerly exceptions for impertinence in bills and answers, 
and even in affidavits,, vera not unccanmon. Impertinence was 
wltere the pleadings or affidavits were staffed with long recitals or 
wkh long digrtssioBS of matters of iMt, which vf re altogether on* 


'^QUBBTIOKB AND ANSWERS ON BQUITT PRAOTICB* 19 

necesBary and totally immaterial to the point in question. There 
was a great difficulty in many cases in saying what was impertinent* 
It was formerly considered that if an instrument was required to be 
«et forth by the bill, it was not impertinent to set forth the whole 
of it ; for if a defendant took upon himself to state only the substan- 
tiye part of the instrument, and an exception was taken because ho 
had not set forth the substantial part, the court would have been 
unable to decide what was the substantial part. Even formerly it 
was held that a defendant was not bound to confine himself to an 
answer to the interrogatories in the biy, but might state circumstances 
in his defence. But if what was stated was immaterial, it was held 
to be impertinent; and by 16th Ord. of May, 1845, if the defendant 
answers any statement or charge in the bill only by stating his igno- 
rance of the matter so stated or charged, such answer will be deemed 
impertinent. These examples will suffice to give an idea of what is 
•considered to be impertinent. It is to be remarked that nothing in 
the new statute presents exceptions for scandal, as to which we may 
•observe that scandal is defined to be anything alleged in a bill, 
•answer, or affidavit in language which it is unbecoming the court to 
hear, or contrary to good manners, or anything set forth charging 
a person with a crime not necessary to be shown in the cause (Fract. 
Equity, pp. 230—232). 

Production of Documents bt Defendant. 

[There are provisions in the 15 & 16 Vict* c. 86, for the more 
readily obtaining the production (on oath) of documents in the pes* 
session of a party to the suit, including the case of a claim. The 
production may be obtained at the instance of a plaintiff or a de- 
fendant. We first notice the case of a plaintiff requiring a defendant 
to produce documents.] 

Can a plaintiff obtain the production of any and what documents 
in the possession of the defendant ? 

Yes, of such documents in the defendant's possession or power 
relating to the matters in question in the suit, as the court or judge 
shall think right (c. 86, s. 18). 

In what suits may the defendant be required to produce docu- 
ments? 

In any suit, whether commenced by bill or by claim, and as to a 
smt commenced by bill, whether the defendant has or has not been 
required to answer the bill, or has or has not been interrogated as to 
the possession of documents (c. 86, s. 18). 

Note. — A plaintiff is before answer entitled to production, and 
delay in making the application does not deprive him of such right 
(Rochdale Canal Co. v. King, 9 Hare, Append. 49, note). 

Where are the documents to be left or deposited ? 

Where no special direction is made, the documents must be left 
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or deposited in the Record and Writ Office (Ord. of 16th Oct. 1852, 
pi. 5 7). This applies also to cases of prodaction ordered at the instance 
of a defendant. 

How are the documents when produced to be dealt with ? 

In snch manner as shall appear to the court or judge to be just 
(c 86, s. 18 ; Ord* of 16th Oct. 1852, pi. 57). 

NoTB.-^This provision is one of some practical importance, for 
formerly, unless the parties otherwise agreed, the only order the 
court made was to direct the documents to be brought into court 
(Hem. 20). The above provision also applies where the plaintiff is, 
at the defendant's instance, required to produce documents. 

Produchon of Docuiibnts bt Plaintiff. 

Can a defendant obtain the production of any and what documents 
in the possession of the plaintiff ? 

Yes, of such documents in the plaintiff's possession or power re- 
lating to the matters in question in the suit, as the court or a judge 
shall think right (c. 86, s. 20; Ord. of 16th Oct. 1852, pi. 57). 

NoTB.— It is probable that it was intended by the above 20th sec 
to give power to a defendant to enforce discovery of what docume nts. 
the plaintiff had, without filing a cross-bill, but it seems that the 
language of the section is not sufficiently large for such a purpose 
(Mc Intosh V. Great West. Rail. Co., 16 Jur. 989 ; 16 Jar. pt. 2, 
p. 406). 

In what suits and at what stage thereof may the plaintiff be 
required to produce documents ? 

In any suit, whether commenced by bill or by claim, bat as to 
suits commenced by bill where the defendant is required to answer 
the plaintiff's bill, not till after he has put in a full and sufficient 
answer to the bill, unless the court shall make any order to the con- 
trary (c. 86, s. 20). 

To whom must the application for production of documents be 
made ? 

In ordinary cases, it should be made in the first instance at 
chambers (Thompson v. Teuton, 1 6 Jur. 899 ; S. C. 9 Hare, Append. 
49). In the case of Sergison v. Livingstone (17 Jur. 33), which was 
an unopposed motion by a defendant for the production by the plaintiff 
of documents, V.C. Kindersley said : " The practice is, in the first 
place, to make a formal affidavit, and make an application to the 
judge in chambers, before which it cannot be ascertained whether the 
application ought to be made in chambers or in open court." 

Where pplication is made to the court for production of docu- 
ments, wh t is required ? 

That th party applying should give a notice of motion specifying 
therein the documents required to be produced. Sach, at least, was 
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Ae decision in Fiott v. Mnlliiit (16 Jar. 946), bat it thoald seemr 
that the courts do not strictly adhere to this practice. It is also 
said in some of the cases that the applicant must make an affidavit in 
support of his application (17 Jur. 33 ; Mc Tntoshy. Great West. 
Rail. Co. 16 Jar. 989). But in the case of Rochdale Canal Co. y. 
King (9 Hare, Append. 49), it was decided that no affidavit is ne* 
cessary to support the application, whether made by the plaintiff or 
the defendant. 

What must the defendant do in order to oppose the application for 
production ? 

He should make an affidavit denying in clear terms the possession 
of documents, or, if he have any, stating what they are, and denying 
possession of others. The court has settled a form of affidavit on 
the model of a carefally-prepared answer, which, though not obli- 
gatory, will be considered satisfactory (see Rochdale Canal Co. v. 
King, 9 Hare, Append. 49, note). 

Intbb&ooatobzss for thb Examination of tbb Plaintiff. 

[Where a defendant to a suit required discovery from the plaintiff 
either concerning matters of fact or the contents of documents rela« 
ting to their differences, he must, formerly, have filed a cross- bill. 
The 15 & 16 Vict. c. 86, s. 19, seeks to prevent the necessity for 
such a bill in most instances, as we shall presently seej 

Can the defendant in any and what suits file interrogatories for 
the examination of the plaintiff in the suit ? 

He may file such interrogatories in any suit, whether commenced 
by bill or by claim (c. 86, s. 19). 

What statement is to be prefixed to the interrogatories ? 

A concise statement of the subjects on which a discovery is 
sought (c. 86, s. 19). 

At what time may a defendant to a suit file such interrogatories ? 

In the case of a bill which the defendant is required to answer, he 
cannot file interrogatories until after he has put in a sufficient answer 
to the bill. No time is fixed where the defendant is not required to 
answer, nor in the case of a claim (c. 86, s. 19). 

Note. — An answer is not considered sufficient, though not 
excepted to, until six weeks after the filing thereof, from which the 
vacations are excluded (Hem. 22). In the case of Sibbald v. Laurie 
(20 Law Tim. 320), although the time for taking exceptions to an 
answer had not expired, leave was given to the defendant, who had 
put it in, to file interrogatories for the examination of the plaintiff, 
but at the risk, if the answer turned out to be insufficient, of having 
the mterrogatories taken off the file, with costs. 

With whom are the interrogatories to be ffied, and how served ? 

The interrogatories are to be filed with the clerks of Records and 
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Writai, and a copy thereof is to be ddivered to the phintiff or to hit 
•oUcitor (o. 86, a. 19). 

What proTisicm is made as to the plaintiff's ao»weriiig such inter* 
rogatories? 

The plamtiff is to answer the interrc^tories in like manper as il 
thej had been contained in a bill of discovery filed by the defendant 
agdnat him on the day when such interrogatories were filed, and as 
if the defendant to sach bill of discovery had on the same day dolj 
app^u^ (c. 86, B. 19), 

What is said in the statute as to exceptions to answers to Boclii 
intenrogatoriea ? 

That the practice of the court with reference to exoepting to 
answers for insufficiency or for scandal, shall extend and be ap^«- 
cable to answers put in to sodi interrogatories (c, 86, s. 19). 

What provisions are made as to the determination of the materia* 
lity or relevancy of any answer to such interrogatories or exoeptiona 
to such answer ? 

In determining the materiality or relevancy of any answer to the 
interrogatories or of any exceptions thereto* the court is to have 
regard, in suits commenced by bill, to the statements contained in 
the original bill, and in the answer which may have been put in thereto 
by the defendant exhibiting such interrogatories for the examination 
of the plaintiff, and in suits commenced by claim, to the statemwts 
the rein» and in any affidavits which may have been filed either in 
support thereof or in opposition thereto (c« 56, b. 19). 

Is the defendant precluded from filing a cross-bill ? 

No ; for the statute expressly provides that the defendant, if he 
shall think fit so to do, may exhibit a cross-bill of discovery against 
the plaintiff, instead of filing interrogatories for his examination 
(c. 86, s. 19). 

MbnoN voR DmoKBtit. 

Is there any and what course which a plaintiff may adopt to bring 
a. cause to hearing without filing a repiicatWu? 

A plaintiff in a bill is now enabled to move for a decree or decretal 
ordier, without filing a replication, and whether or not the defendant 
im answered the bill (c. 86, s. 15 ; Ord. of 7th Aug. 1852, pi. 22 — 
26)* This hearing is by motion (according to the words of the statute* 
though not so deemed for all purposes), and may expedite a cause in 
the. cases in which it is proper to be adopted, but the month's notice 
which* as we shall presently see, is required, is rather long. And it ia 
to be observed that, though called a motion, the courts will not allow it 
to be called on as such, but require each case to be set down in the 
causQ liftt, but the matter may, of course, be brought on as a short 
eausQu in a proper case (Drew v. Long, 17 Jur, 173). 
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In what ease and at what stage of the suit may the plaintiff 
move for a decree or decretal order ? 

In the case of a hill, and at any time after the period allowed to 
the defendant for answering has expired, and before the repHcatioa is 
filed (c. 86, a. 15). This provision is not, as might seem from the 
language of the statute, confined to the cases of plaintiffs who have 
filed interrogatories, or of defendants having voluntarily answered 
without being required, but also extends to the case of a defendant 
not required to answer, and who has not put in an answer, for the 
Ord. of 7th Aug. 1852, pi. 29, expressly recognises the right of a 
plaintifi* to move for a decree though he has not required the defen- 
dant to answer, and the defendant has not answered the bill (Hem. 
Eq. Stats. 16, 17). By s. 13 of the 15 & 16 Vic. c. 86, where 
the defendant obtains further time for pleading, answering, or de- 
murring to the bill, the plaintiff's right to move for a decree or 
decretal order is to be suspended in the meantime. It will be 
observed that the notice of motion is to be given before the filing of 
a replication, and leftve will not be given to file a replication after 
the giving of such a notice and the hearing of the motion ; the 
plaintiff should await the result of the motion (Duffield v. Sturges, 
20 Law Tim. 205). 

What notice of motion for a decree must be given ? 

One month's notice (Ord. of 7th Aug. 1852, pi. 22). 

NoTH.-^-At the time of giving the notice the plaintiff should enter 
the cause with the registrar of the court, and it will then be unneees- 
sary to give any further notice of setting it down (Boyd v. Jaggar, 
17 Jur. 655 ; 21 Law Tim. 234). 

What evidence may be given on the hearing of such 
motion ? 

Affidavits by or on behalf of either party ; where the motion ia 
made after an answer is put in, such answer will, for the purposes 
of the motion for the decree, be treated as an affidavit (c. 86, s. 15). 

NoTs. — No notice of the plaintiff's intention to read the defen- 
dant's answer is necessary (Cousins v. Vaysey, 20 Law Tim. 305). A 
defendant cmnot, under any circumstances, read a co-defendant's 
answer on a motion for a decree (Ibid). It has, however, been 
held that a defendant may, by leave on such a motion, read his 
own answer, he submitting to cross-examination (Howell v. Williams, 
20 Law Tim. 274). 

When must the plaintifiTs affidavits be filed, and what provision 
is made for informing the. defendant thereof? 

The plaintifiTs affidavits must be filed before the service of the 
notice c^ motion. A list of the afiidavits must be set forth at the 
foot of such notice (Ord. of 7th Aug. 1852, pi. 23). 

NoTs. — ^No affidavits but those of which notice has been given 
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* can be used withoat leai^e obtained at the hearing (Coasint ▼. Vay- 
aej, 20 Law Tim. 305). 

Within what time must the defendant file his affidavits in answer 
to the defendant's. 

Within fourteen days after the service of the notice of motion. A 
h'st thereof must be furnished (Ord. of 7th Aug. 1852, pi. 24). 

Within what time must the plaintiff file his affidavits in reply ? 

Within seven days after the fourteen days from the service of the 
notice of motion, i.e., within three weeks from such notice. A list 
is to be furnished to the defendant. The rule does not say within 
seven days after the filing of the defendant's affidavit, so that there 
is no inducement to a defendant to be earlier than the fourteen days 
allowed bim, but rather the contrary (Ord. of 7th Aug. 1853, pi. 25). 

To what matters must the affidavits of the plaintiff in reply be 
^sonfined ? 

Strictly to matters in reply, and except so far as they are in reply 
they are not to be regarded by the court, unless upon the hearing of 
the motion the court shall give leave to the defendant to answer 
them, and in that case the costs of such affidavits, and of the further 
affidavits consequent upon them, are to be paid by the plaintiff, 
unless otherwise ordered (Ord. of 7th Aug. 1852, pi. 25). 

May further evidence than the preceding be used on either side 
upon such motion ? 

Not without leave of the court (Ord. of 7th Aug. 1852, pi. 26). 

What provisions are made as to the entering and hearing of such 
motions for decree ? 

£very notice of motion for a decree or decretal order is to be 
entered with the registrar, who is to make out a list of such motions, 
and the same are to be heard according to such list, unless the court 
otherwise orders (Ord. of 7th Aug. 1852, pi. 27). 

Joining Issue — Rbplication. 

How is iseue joined ? 

By filing a replication in the form or to the effect of the replica- 
tion formerly in use. This applies to the case of a defendant who 
has put in an answer, and a motion for a decree is not made, or, 
having been made, is refused, as also to the case of a defendant not 
required to answer, and wbo has not answered, the bill (c. 86, s. 26 ; 
Ord. of 7th Aug. 1852, pi. 28). 

Note. — As before stated (p. 23), where a motion is to be made 
for a decree or decretal order, no replication should be filed (20 Lbw 
Tim. 205). 

Where a defendant not required to answer, has not answered the 
bill, what is the effect thereof ? 

He will be considered to have traversed the case made 
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by the bill. As we have jcut seeo, in sach a case issue is to be 
joined in the usual way» Le., by filing a replication in the form or 
to the effect heretofore in use (c. 86, s. 26 ; Ord.of 7th Aug. 1852, 
pi. 28). 

NoTB. — Where a plaintiff has entered an appearance for an ab- 
sconding defendant, from whom no answer is required, and who has 
not answered the bill* notice of filing the replication is to be giyen 
in the Gazette and two newspapers of the fiounty in which the de* 
lendant last resided (Barton v. Whitcomb« 17 Jur. 81 ; 20 Law 
Tim. 214). 

Dismissal fob Want of Frosbcution. 

At what time may a defendant not required to answer, and who 
has not answered the bill, move to dismiss the bill ? 

After the expiration of three months from appearance, unless in 
the meantime a motion for a decree or decretal order has been 
entered with the registrar, or the cause set down to be heard (c. 86, 
s. 27 : Ord. of 7th Aug. 1852, pi. 29). 

£yiI>BNCB. 

In explanation of the following questions and answers it should 
be borne in mind that formerly evidence in equity was (with the ex- 
ception of exhibits) obtained by the examination of witnesses on 
written interrogatories exhibited to the witnesses either (in town) 
by the regular examiners of the court, or (in the country) through 
the medium of commissioners specially appointed for the purpose, 
die presence thereat of the parties to the suit and their solicitors 
being strictly prohibited. This exclusion of affidavit evidence 
(except in the single case of exhibits) and of the presence of the 
parties and their solicitors at the examination, has been done away 
with by the new act, which also substitutes for a secret examination 
on interrogatories an open oral examination before an examiner 
(sec. 31), though the court may direct the examination of a particu- 
lar witness to be by interrogatories (sec. 28). But none of the pro- 
visions of the act are to apply to pending suits where issue has been 
joined before the Ist day of Nov. 1852, unless by consent or by 
leave of the court (Ord. of 7th Aug. 1852, pi. 39; see as to this 
last, Sherwood v. Vincent, 9 Hare, Append. 1 9 ; Cable y. Cooper, 
9 Hare, Append. 20; S. C. 16 Jur. 969; Mackintosh v. Great 
Western Railway Company, 9 Hare, Append. 20, note; 16 Jur. 
1012 ; Booth V. Tomlinson. 9 Hare, Append. 20, note ; Hextall y. 
Cheatle, 9 Hare, Append. 20, note). 

Is the mode of examining witnesses on interrogatories now in use 
in any and what cases ? 

Witnesses are not now, as heretofore, examined on interrogatories^ 


QVBmOMI AMD ANBWJSmS ON BQUITT PKACTIOl. 

except where the court ^vdera that any partioidar witness or wifc* 
Besses within the jurisdiction, or any witness or witnesses out of the 
jurisdiction, shall be so examined (c. 86, s. 28). 

NoTX.-— The court will not, on light grounds, order an examina* 
tion ott interrogatories (fer V.C. Parker in Cook ▼. Hall, poBt), 

Is any oomnission for the examination of witnesses necessary ? 

Not where the examination is to be within the jurisdiction of the 
eonrt (c. 86, s. 35). 

• NoTX.-*-Nothiog is said in the 35th sec. or elsewhere as to a 
commission for the examination of witnesses out of the jurisdiction 
of the court. Sec. 31 speaks of the appointment of an examiner 
without reference to the case of witnesses out of the jurisdiction, but 
there is no doubt an examiner will be appointed for taking the 
examination of a witness or witnesses out of the jurisdiction. Iii> 
deed, by sec. 22, referred to suprd, p. 18, examinations, dedarations, 
and affidavits may be sworn and taken in Scotland, or Ireland, or 
the Channel Islands, or in any colony, island, plantation, or place 
under the dominion of her Majesty in foreign parts, before any 
judge, court, notary public, or person lawfully authorised to adminis- 
ter oaths there respectively, or before any of her Majesty's consuls, 
or vice-consuls, in any foreign parts out of her Majesty's do- 
i^inions. Judicial notice is to be taken of their seals or signatures. 
In cases where such examinations can be had a commission would 
seem to be unnecessary, it being sufficient to obtain, under sec. 31 » 
a special appointment of an examiner. In the case of Crofts y, 
Middleton (9 Hare, Append, p. 18; S.C. 20 Law Tim. 189; 17 
Jur. 112), where a defendant, whose evidence it was desired to take, 
was resident in Australia, and it was not known whether in MeU 
bourne or Adelaide, two examiners were appointed in each plaee^ 
each with power to act in default of the first named examiner being 
capable ; and liberty was, in the same order, reserved to the prin* 
cipal defendant in the cause to appoint some person in the colony to 
attend the taking of the examination on his behalf. 

How is evidence now taken in equity ? 

Either by affidavits or by oral examination before examiners 
except where, as above stated, it is otherwise ordered (c. 86, s. 29). 

Note. — In the cases of claivM, the evidence is confined to affi« 
davits as a general rule ; but, as we shall presently see, witnesses 
may be examined orally, though this, in practice, ia confined to par- 
ticular witnesses whom it may be thought important to have orally 
examined. In the case of an examination of witnesses de bene esn 
(as to which see Pract. Equity, pp. 290,. 291), the witnesses are 
to be examined orally, unless, indeed, circumstances can be shown 
to warrant an examination in the old mode by interrogatories ; for 
the statute having laid down the principlcy that as a general rule the 


ttKiiiiiiiiitio& of wttnenett is to be t^tva voo? (where affidavits are not 
used) it is not be dispensed with on light grounds* i.e., interrogato- 
ties are not to be resorted to without strong reasons being shown 
{per V.C. Parker, in Cook v. Hall, 9 Hare, Append. 20 ; S. C 16 
Jur. 1008 ; 20 Law Tim. 152 ; per Turner V.a S. C. in 20 LaW 
Tim. 202). 

How is the evidence to be taken in the absence of any notification 
by the parties to the suit ? 

By affidavit (c. 86. «s. 29, 30; Ord. of 7th Aug. 1862, 
pi. 31). 

NoTB. — On a motion for leave to prove the execution of a deed 
viva voce, the court gave leave to prove the execution by affidavit 
(Ball. V. Clurter, 9 Hare, Append. 20, note). 

Witlun what time should the plaintiff give notice of his desire to 
have the evidence taken orally ? 

V^thin seven days after issue is joined in a suit commenced by 
bai (c. 86, s. 29 ; Ord. of 7th Aug., 1852, pi. 31). 

If the plaintiff does not give such notice, or if he gives a notice 
requiring the evidence to be taken by affidavits, what must the 
defendant do to entitle him to have the evidence taken orally ? 

He should within fourteen days after the expiration of the sud 
seven days (t. e„ within three weeks after issue joined) give notice 
to the plaintiff or his solicitor that he desires the evidence to be 
taken orally (Ord. of 7th Aug. 1852, pi. 31). 

If no such notices be given how will the evidence be taken ? 

By affidavit, which may, therefore, now be considered as the 
established mode of giving evidence, with an option merely to the 
parties to have an oral exammation (c. 86, s. 29). 

Can the evidence be required to be taken orally by any party to 
the Cause } 

Yes, provided he be a party substantially interested in the suit ; 
X the evidence be required to be oral merely by a party without a 
sufficient interest in the matters in question in the suit, the court, 
i^on summary application, may make such order as shall be just (c. 

se, s. 30). 

May any and what affidavits be used, though the parties have 
elected to have an oral examination ? 

Affidavits by particular persons or as to particular fiacts or circum- 
stances may, by consent, or by leave of the court obtained upon 
notice, be used on the hearing of the cause, though the parties may 
have elected to have the evidence taken orally (c. 86, s. 36 ; see 
Crofts V. Middleton, 9 Hare, Append. 18; 8. C. 17 Jur. 112 ;; 20 
Law Thn. 189). 

Can such consent be given by persons under disability ? 

Yet, wkh the approbation of the court (c. 86, s. 36). 
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Can witnesses be examined orally in the ease of clums, motions, 
petitions, or other matters ? 

Yes (c. 86, s. 40; Ord. of 7th Aug. 1852, pi. 36, post, p. 31). 

Note. — ^Though, as before observed {ante, p. 22), motions for 
decrees or decretal orders are for some purposes deemed causes, yet 
it has been decided that a motion for a decree comes with^'n the abore 
40th sec. (WiUiams v. Williams. 17 Jur. 434). 

. May the court require, at the hearing of a bill or claim, the oral 
examination before itself of any witness or party in the cause ? 

Yes, and may direct the costs thereof to be paid by such of the 
parties to the suit or in such manner as it may think fit (c. 86, 
8. 39). 

NoTs. — It has been held by V.C. Wood that owing to the 
wording of the above 39th sec. the court can only examine the wit- 
nesses who have been examined before, or who are parties to the 
claim, and not fresh witnesses (Wollaston v. Osbom, 20 Law Tim. 
274). And even as to the examination of the parties at the hearing, 
it is not a strict right in them but matter of discretion in the court 
(Oliver V. Wright, 21 Law Tim. 164; Wilkinson v. Stringer, 16 
Jur. 1083 ; as to causes at issue at the time of the passing of the act 
see 20 Law Tim. 136, and as to causes in the Master's offices, see 
20 Law Tim. 139, 189 ; 17 Jur. 29. 128). 

By or before whom and how is the oral examination of a witness 
conducted ? 

By or before one of the examiners of the court, or by or before an 
examiner to be specially appointed by the court. The examination 
is to take place in the presence of the parties to the suit, their counsel, 
solicitors, or agents, i^nd is to be conducted as nearly as may be in 
the mode now in use in courts of common law with respect to a 
witness about to go abroad, and not expected to be present at the 
trial of a cause (c. 86, s. 31 ). 

NoTB.-— The court will appoint an examiner even in London (17 
Jur. 824). It is usual to select a barrister, but the court has ap- 
pointed a solicitor to take the examination (see Henderson v. Phil- 
lips, 17 Jur. G15 ; Evans v. Bath, 20 Law Tim. 189). The appli- 
cation for the appointment of an examiner is properly made in court 
(28 Law Tim. 154). 

With what documents is the examiner to be furnished, and by 
whom? 

The plaintiff's solicitor must furnish the examiner with a copy of 
the bill and of the answer, if any, in the cause (c. 86, 8. 31). 

How are the depositions of the witnesses to be taken ? 

They are to be taken down in writing by the examiner, not in 
general by question and answer, but in the form of a narrative, and 
when completed are to be read over to the witness, and' to be signed 
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hj him in the presence of the parties, but if he refase to sign the 
•same the examiner may do so. The examiner may, if there shonld 
appear any special reason for doing so, put down any particular 
question or answer (c. 86, s. 32). 

Where any particular question is objected to, how is the examiner 
to proceed ? 

He is to notice or refer to the same in or upon the depositions, 
and state his opinioii thereon to the counsel, solicitors, or parties, and 
refer to such statement on the face of the depositions, but he is not 
to decide upon the materiality or relevancy of any question. The 
court is to deal with the costs of immaterial or irrelevant depositions 
as may be just (c. 86, s. 32). 

If a witness produced before the examiner refuses to be 
sworn to answer any lawful question, how is he to be dealt 
with? 

In the same manner as heretofore pursued in the case of a witness 
produced for examination before an examiner upon interrogatories 
(c. 86, s. 33). 

NoTB. — Where a witness neglects to attend or refuses to be sworn, 
he may be committed for contempt (Hennegal v. £van, 12 Ves. 201): 
For this purpose an affidavit of service of the subpoena, and notice 
must be made and filed, and an office copy obtained, upon which 
counsel moves, " That A, B. may he ordered to attend the examiner, 
at hia own expense, in four days, or be committed to the Queen's Prison^ 
and thai he may pay the coats of the application,'* The order is drawn 
up with the registrar, after which a copy of the order must be served 
upon the witness personally, the original being produced. If the 
witness neglects to attend at the time stated, or refuses to be sworn, 
a certificate must be obtained from the examiner of non-attendance, 
or of the refusal to be sworn, and an affidavit of service of the order 
made, and upon motion as of course, an order will be granted for 
the committal of the witness. If a peer or member of Parliament 
refuses to attend as a witness, he is proceeded against by sequestration . 
A witness committed, may, after he has been examined, and tendered 
or paid the costs, apply by motion or petition, and production of the 
certificate of his examination being complete, for his discharge from 
custody, or he may be discharged by the party at whose instance he 
was committed, if the gaoler can be prevailed on to take such 
discharge. 

When a witness demurs or objects to any question put to him; 
what is to be done ? 

The question or questions so put. and the demurrer or objection 
of the witness thereto, shall be taken down by the examiner, and be 
transmitted by him to the record office of the court to be there 
filed. The validity of such demurrer or objection is to be decided 
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hy the court, and the costs of such demarrer or objection are to be 
in the discretion of the court (c. 86, s. 33). 
. When the examination of witnesses before the examiner is con- 
cluded, what is to be done with the original depositions ? 

They are to be transmitted by the examiner, duly authenticated 
by him, to the record office, to be there filed (c. 86, s. 34). 

Can the parties to the suit procure copies of such depositions ? 

Yes, either of the whole or of any part or portion thereof, upon 
payment of 4d. per folio (c. 86, s. 34). 

How are affidavits to be framed ? . 

Every affidavit must be divided into paragraphs numbered con- 
secutively, each confined to a distinct portion of the subject (c. 86^ 
•• 27). 

NoTB. — ^The Ord. of May, 1845, pi. 126, requu-ing affidavits to be 
expressed in the first person of the deponent, is still in force, and 
thereby a soUcitor filing an affidavit not taken or expressed in the 
first person of the deponent, will not be allowed the costs of pre- 
paring and filing such affidavit in taxation of costs (Pract. Eqmtj, 
pp 476, 477). It may be here usefully mentioned that by the 16 
& 17 Vict. c. 78, " Masters Extraordinary in Chancery'* are Abo- 
lished, and Solicitors appointed to administer Oaths in Chancery 
are henceforth to be caUed " Commissioners ;" the full style in the 
country is " Commissioners to Administer Oaths in Chancery in 
England ;" town commissioners prefix the word " London." 

What is the period fixed for the closing of evidence ? 

Nine weeks after issue joined, including cross-examination and re- 
examination of witnesses orally examined (c. 86, s. 38 ; Ord. of 7th 
Aag. 1852, pL 32). 

Can the time be enlarged, and by whom ? 

The time may be enlarged on application at chambers (c. 80, s. 26).. 

Note.— Formerly this was termed enlarging " publication" (see 
explanation Pract. Equity, p. 295) ; but now after the filing of the 
examinations in the Record Office, any party to the suit may at once 
have a copy thereof or of any part thereof (c. 86, s. 34, suprcL),, 
except where taken de bene esse (16 Jurist, 1008). 

What is the effect of the lapse of the time for closing the evi- 
dence? 

After the time for closing the evidence has elapsed, no further 
evidence, whether oral or by affidavit (except by way of cross-exa- 
mination) is receivable, without special leave of the court previously 
obtained for that purpose (c. 86, s. 38 ; Ord. of 7th Aug., 1852, pi. 
32). 

In what case, and within what further period, may a witness be 
cross-examined after the closing of the evidence ? 

In the case of a witness who has made an affidavit to be uspd by 
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one of the parties at the hearing, so that each cross-examination is 
had within one month after the period for closing the evidence, i.e,, 
within one month after nine weeks from the joining of issue (Ord. of 
7th Aug. 1852. pi. 32). 

What notice of the cross examination of a witness, who has made 
^m affidavit, must he given and to whom ? 

The party desiring to cross-examine an affidavit- witness must g^ve 
forty-eight hours' notice of the time and place of such intended cross- 
examination. The notice must he given to the party filing or in* 
tending to use the affidavit (Ord. of 7th Aug. 1852, pi. 34). 

When must such affidavit- witness he re-examined ? 

If the party intending to use the affidavit desires to re-examine 
his witness he must do so immediately after the cross-examination; 
and cannot delay the same to a future time (Ord. of 7th Aug. 1852, 
pi. 85). 

How is the attendance of such affidavit- witness to be procured for 
the purpose of cross-examination and re -examination ? 

By giving him " due and proper notice," and paying his reasonable 
expenses, in like manner as if he had been duly served with a writ 
of sttbpcena ad testificandum before such examiner (c. 86, s. 38). 

How are the expenses attending such cross-examination and re- 
examination to be paid ? 

By the parties respectively, in like manner as if the witness so to 
be cross-examined were a witness of the party cross-examining, and 
shall be deemed costs in the cause of such parties respectively, unless 
the court otherwise directs (c. 86, s. 38). 

Where an affidavit has been filed in any cause prior to the joining 
of issue, what must be done in order to render it receivable as evi- 
dence ? 

Notice in writing must, within one month after issue joined, be 
given by the party intending to use such affidavit to the opposite 
party of such his intention (Ord. of 7th Aug. 1852, pi. 23). 

How is the attendance of a witness whom it is desired to have 
examined orally for the purpose of using his evidence upon any 
claim, motion, petition, or other proceeding before the court, to be 
secured ? 

By a writ of subpcena ad testificandum or duces tecum requiring 
the witness's attendance before an examiner of the court, or an 
examiner to be specially appointed for the purpose, upoii which the 
witness is bound to attend and be examined in like manner as with 
a view to the hearing of a cause (c. 86, s. 40). 

NoTB. — ^The writ of subpoena issues ex dehito justitia without the 
order of the court, and it is not necessary to obtain such an order 
beforehand where there is a probability that the viva voce evidence 
of a party to the motion, &c., may be required at the hearing under 
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sec. 39, i.e., where it is thought likely that the coart will require 
the oral examioatioD of a party, for if the court should so require, 
the course would be, if the party were not present, to adjourn the 
hearing (May v. Biggenden, 17 Jur. 252 ; S.C. 20 Law Tim. 189 ; 
explaining Smith ▼. Swansea Dock Company, 16 Jur. 1136)* 

What must be done by the party requiring the attendance of a 
witness for examination or cross-examination with a view to his 
evidence being used on any claim, motion, petition, &c., not being 
the hearing of the cause ? 

He must give to the opposite party forty- eight hours' notice, at 
least, of his intention to examine such witness, and of the time and 
place of such examination, unless the court shall dispense with such 
notice (Ord. of 7th Aug. 1852, pi. 36). 

What must be done by the party desiring to cross-examine any 
one, whether a party or not to the cause or matter, who has 
made an affidavit to be used on any claim, motion, petition, &c., not 
being the hearing of the cause ? 

He must give forty-eight hours' notice of the time and place of 
such intended cross-examination to the opposite party (Ord. of 7th 
Aug. 1852, pi. 37). 

How is evidence subsequent to the hearing to be taken ? 

Such evidence is to be taken as nearly as may be in the manner 
provided with reference to the taking of evidence with a view to the 
hearing of a cause (c. 86, s. 41 ; Ord. of 7th Aug. 1852, pi. 38). 
By the Ord. of 16th Oct. 1852, pi. 25, the practice of the court 
with respect to evidence before the hearing, when applied to evidence 
to be taken before an examiner in any cause subsequently to the 
hearing, is to be subject to any special directions which may be given 
in any particular case. 

Can the chief clerks to the judges take examinations of any and 
what parties, and how ? 

They may, when so directed by the judge of the courts to which 
respectively they are attached, examine parties and witnesses either 
upon interrogatories or viva voce as the judge shall direct. In such 
case the practice and mode of proceeding is the same as in the case 
of the examination of witnesses before the examiner, subject to 
special directions (c. 80, s. 30; Ord. of 16th Oct. 1852, pi. 26). 

Note. — ^The examination here referred to is on matters pending 
at chambers. 
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MICHAELMAS TERM (1853) EXAMINATION QUESTIONS. 


FRSLIMINABT. 

I. Where and with whom did yoa serve your clerkship ? II * 
State the particular branch or branches of the law to which yoa 
have principally applied yourself during your clerkship. III. Men- 
tion some of the principal law books which you have read and 
studied. IV. Have you attended any and what law lectures ? 

COMMON LAW. 

I. Was it ever necessary and is it now necessary, in a writ of 
summons, to mention the particular cause of action in respect of 
which the suit is brought ? 11. On what day must a writ of summons 
be dated, and in whose name roust it be tested ? III. Within what, 
period must a writ of summons (without renewal) be served ? IV. In 
case of a writ of summons issued against a corporation aggregate, 
how Is the service to be effected ? V. In the event of its being 
necessary to issue a concurrent writ of summons, can a writ for ser- . 
vice in England be issued and marked as a concurrent writ with one 
for service in France ? VI. Where the parties are not under terms, 
how many days' notice of trial must be given, and is there 
any and what difference in the number of days' notice to be 
given in a town and a country cause ? VII. A plaintiff or defen- 
dant having obtained a verdict upon the trial of a cause, how soon 
afterwards is such plaintiff or defendant entitled to issue execution ? 
and are there any and what means by which a party may be re- 
strained from issuing execution until a later day ? VIII. Where it 
is desired to charge in execution a person already in the Queen's 
prison, what is now the proper course to be pursued so to charge a 
person in execution ? IX. At the time of A.'s death JB. owed him 
iBlOO upon a bill of exchange, and A. also, at the same time, bad a 
right of action against B. for libel. Can the executors of A. main- 
tain an action against B. in respect of both or either, and which of 
the above causes of action ? X. A. dies, and by his will appoints 
B. and C. to be his executors. They prove his will ; B. afterwards 
dies, leaving C. him surviving. C, the surviving executor, then 
dies intestate, and D. becomes administrator of his effects. Debts 
due to A. remain outstanding, and for recovery of them actions be- 
come necessary. Can such actions be maintained by D., or who is 
the proper party to bring them ? XL When are simple contract 
debts barred by the Statute of Limitations ? XII. Does it ever and 
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the freehold estate upon his eldest son and his issue ; what would be 
the best mode of carrying the testator's intentions into effect by a 
will ? yJII. State the principal covenants on the part of the lessee* 
which shoald be contained in a building lease of land in a town to 
be granted by a freeholder ? IX. State the searches which, on the 
part of a purchaser or mortgagee, ought to be made, in ordinary cases, 
before the completion of the purchase or mortgage of freehold and 
leasehold lands respectively ? X* Your client has purchased a freehold 
estate with the timber upon it, and the furniture and fixtures of the man* 
sion, and, on the completion of the purchase, interest on the purchase 
money is payable by him. Does the ad valorem duty on conveyances 
attach to the whole of the purchase-money and interest or to what 
part of it ? XI, You are instructed to prepare the settlement on 
the marriage of a client, and the property to be settled consists of 
money in the Funds belonging to the wife ; state the general pro- 
visions which would be made by the settlement in such case ? XIL 
Upon an intended marriage it is proposed that the income of the 
personal property of the wife shall be settled upon the husband for 
his life, if it can be secured against being affected by any assignment 
or charge which he may make, and against his creditors. Can this 
risk be effectually guarded against, and how ? XIIL If the personal 
property to be settled belong to the husband, and the first life interest 
be reserved to him, can that be secured against the assignment, 
charge, or incumbrance referred to in the preceding question? 

XIV. By a marriage settlement of personal estate the fund was 
settled upon the wife for life without power of anticipation : remainder 
to the husband for life, and after the death of the survivor it was to 
be divided amongst the children in equal shares, sons taking vested 
interests at twenty-one, and daughters at that age or day of marriage. 
The husband is dead, and all the children have attained twenty-one. 
The widow and the children are desirous to have the fund transferred 
to them by the trustees ; can this be done with safety to the trustees 
during the life of the widow ? State the reason for your answer. 

XV. Lands are charged by way of mortgage in fee to A. and B., their 
heirs and assigns. A. dies, leaving B. surviving, and afterwards the 
mortgage debt is proposed to be paid off. As a general rule is the 
concurrence of the heir or personal representative of A., or which of 
them, required in the re-conveyance or not ? or upon what circum- 
stances does the necessity of such concurrence depend ? 

CRIMINAL LAW. 

I. What is the preliminary course and form of proceedings in a 
criminal case as contradistinguished from civil process ? II. Which 
is the supreme court of criminal jurisdiction in England ? III. 
Have all the superior courts at Westminster concurrent and eqaul 
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jurisdiction in criminal matters, or has any one or more, and wbich 
of them, peculiar jurisdiction in snch matters ? IV. In what manner 
is a person appointed a jastice of the peace for the county, and is 
any and what qualification necessary to render him eligible. V. 
What constitutes a court of petty sessions ? VI. In what cases are 
magistrates, responsible for acts done in their . magisterial capacity ? 
VII. In case of an action against a magistrate for. malfeasance in 
execution of his office towards a party brought before him, to what 
notice is he entitled of the intended proceedings ? VIII. What is 
the proper course for removing an indictment from an inferior to a 
superior court, and are the prosecutor and defendant equally entitled 
to apply fQr the removal ? IX. Are any and what persons held in 
law to be excused in . respect of the commission of crime ? X. 
What is the distinction between murder and manslaughter ? XI. 
Define the ofience of forgery as settled by. statute ? XII. Describe 
the crime of embezzlement ? XIII. State what constitutes the crime 
of arson ? XIV. Describe concisely the crime of perjury, and state 
the evidence necessary to sustain an indictment and obtain conviction 
for its commission. XV. Is the truth of a libel a. sufficient defence 
to a criminal prosecution for it, and if so, how is the defence to be 
made ? 


MICHAELMAS TERM (1853) EXAMINATION ANSWERS. 

COMMON LAW. 

I. Cau86 of action in writ. — It was formerly necessary to mention 
in a writ of summons- the partioolar cause of action in respect of 
which the suit was brought, but it ia not now necessary to do so (5 
Mag. N.S. 72 ; 15 & 16 Vic. c. 76, s. 5). 

II. Date and teste of summons. •— A writ of summons must 
bear date on the day of its being issued, and must be tested in the 
name of the chief justice or chief baron of the court, or, in the case 
of a vacancy therein, in the name of the senior puisne judge (15 & 
16 Vic. c. 76, s. 5 ; 5 Mag. N.S. pp. 72, 73). 

III. Time for serving summons,--^ A writ of summons, not renewed, 
must be served within six months from its date, including the -day 
of such date (15 & 16 Vic. c. 76, s. 1 J ; 5 Mag. N.S. 75). 

IV. Service of summons on corporation aggregaie.-^V^rits of sum* 
mens against a corporation aggregate may be served on the mayor 
or other head officer thereof, or on the town clerk, clerk, treasurer, 
or secretary of such corporation (16 & 16 Vic. o, 76, s. 16). This 
is a re*enactment of the 2 Will. 4, c. 39, s. 18 (see Pract. Com. 
L. 75); 

V. Gonewrreni'writ^'^A writ of summons for service in England 


caa be nsoed and marked as a concaireitt writ Willi one ht servte 
in France (15 & 16 Vic. c. 76, 22 ; 5 Mag. NJB. 74). 

VI. Notic0 oftrial.^^WhBTe the partieB are not under tarme to take 
short notice of trial, ten days' notice of trial must be (iveni whether hi 
town or in country. The distinction between town and conntry 
caoses which formerly preTailed is abolished (15 & 16 Vic. c. 76, s. 
97 ; 5 Mag. N.S. 362). 

VII. Verdict — Execution. — On a verdict, whether for plaintiff or 
for defendant, ezecntion may be issaed by the successfal party within 
fourteen days thereafter. The judge who tries the cause, or some 
other judge, or the conrt may order execution to issue at an eariler 
or later period, with or without terms (15 & 16 Vic. c. 76, s. 120 ; 
Rule HiL Term, 1853, pL 57 : 5 Mag. N.S. 368). 

VIII. Charging prisoner in ewecuUon.—^Ui order to charge a 
prisoner in the Queen's Prison in execution, a judge's order shotild 
be obtained on an affiduTit that judgment has been signed, and the 
same remains unsatisfied. The service of this order on the keeper 
of the prison operates as a detainer* (15 & 16 Vic. c. 76, s. 127 ; 5 
Mag. N.S. 370). 

IX. Actions bg eowtftor^.^^Hie executors of A. can sue in respect 
of the bill of exchange g^ven to their testator, but not in respect of 
the libel on him (see Key, div. " Common Law," p. 86, 3rd edit.) 
The reasons are stated in 5 Mag. N.S. 14. 

X. Surviving executor dying intestate. — As the administrator of 
the surviving executor does not represent the testator A., actions 
for the recovery of debts due to the estate of A. must, after the 
death of the last executor, be Inrought by an administrator de honU 
non of A., and not by the administrator of the last executor (see 5 
Mag. N.S. pp. 432, 433, 626 : Key, div. " Conv^andng," p. 145, 
3rd edit., and the references there. 

XL Limitations-^ Simple coii<rac^«%«;— Simple contract debts (not 
being merchants' accounts for which an •action of account will lie) 
are barred by the Statute of Limitations after six years from their accrual 
in the absence of disability and of any acknowledgment or part pay- 
ment (see Key, div. "Common Law," p. 76-^81; 5. Mag. N*S. 
128). 

XII. Old Deed-^Proof of. — ^Where a deed is thirty years old it is 
not necessary to call the attesting witness to prove its execation, 
unless, indeed, there be any material alteration or interlineations, or 
other matter of suspicion (Doe v. WooUey, 8 Bam. and Cress« 29 ; 
Roscoe's Evid. 93, 5th edit.) 

XIII. Attesting witness ddii2.-— Where the attesting witness to 
the execution of a deed is dead, evidence must be given of his death, 
and that the signature as witness is his handwriting, and some proof 
should be also given of the identity of the party execafitag tihe deed. 
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80 as to eonnect him with the action (4 Mag. N.S. 322 ; 5 Jarist, 
1013 ; Roscoe's Erid. 87, 88, 5th edit). 

•. XIV. Bond' with penalty — Assigning breaches, — In an action on a 
bond with a penalty conditioned for the iiBiithful service of a third 
peTBon, if the ohligor lets judgment go by default, the plaintiff must 
prerioQsly to issuing execution assign breaches (15 & 16 Vic. c. 97, 
s. 96 ; 8 & 9 Will. 3, c. 11 ; Princ. Com. Law, p. 135—137 ; 5 
Mag. N.S. 861). 

XV. Injwrg to father and child.- — In the case of an injury to a 
father and his infant child, there must be two actions for compensa- 
Ison, the one in the father's name for the injury to himself, and the 
ether in the infant's name, the father being, in the pleadings, named 
as next friend (6 Mag. O.6. 497 ; Key. div* " Common Law/' pp*. 
58, 83, 3rd edit. 2 Mag. N.S. Suppl. 115). 

VQUITT. 

I. Jurisdiction of equity, ^-^The principal matters over which the 
Court of Chancery exercises jurisdiction are, mistakes, accounts, 
frauds, specific peiformance, trusts, mortgages, partnership, compen- 
sation, election, partition, assignment of dower, cancelling and order- 
ing delivery of documents, preserving testimony, appointments of 
receivers, guardians, &c. (see Key, div. '• Equity," pp. 3 — 8). 

II. Commencing suits and notice thereof, — ^The ordinary modes of 
eommencin'g a suit in equity are by bill and by claim (5 Mag. N.S. 
p, 672). Notice of such suits are given to the defendants by de- 
livering copies of the bill or claim ; the writs of subpoena and of 
summons formerly in use being now abolished (see 5 Mag. N.S. pp. 
680—682). 

III. FiHng written bill. — ^A written copy of a bill may be filed 
where it contains a prayer for an injunction or for a writ of ne exeat 
regno, or where it is sought to make an infant a ward of court (15 
& 16 Vic. c. 86, s. 6). This, however, can only be done on the 
terms of the plaintiff or his solicitor giving a personal undertaking to 
file a printed copy of the bill within fourteen days (ibid, 5 Mag. 
N.S. 679). 

IV. Next friend, — B«fbre ah infant, married woman, &c., can sue 
as plaintiff in a bill or claim, a next friend must be appointed, and a 
written authority must be obtained from such next friend and be 
filed with the bill or claim (15 & 16 Vic. c. 86, s. 10). 

V. Requiring aiwwcr.— Where an answer is required from a 
defendant, the plaintiff must, in addition to his bill, file interroga- 
tories. These interrogatories must be filed within sixteen days after 
service of a copy of the bill (^otherwise leave must be obtained), and, 
if the defendant has duly appeared, a copy of the interrogatories 
must be delivered within such sixteen days ; if he has not appeared in 
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dae time, t.e., within eight days from the service of the copy bill, 
then within eight days from appearance ; if be has not appeared then 
at any time U^^ 16 Vic. c. 86» ss. 10 — 12; Ord. of 7th Aug. 
1852. pi. 16—20; 5 Mag.N.S. 682). 

VI. Tmsfor pleading. — A defendant required to answer must put 
in his plea, answer, or demarrer (not demurring alone) within four- 
teen days after delivery to him of copy of the interrogatories (Ord. 
of 7th Aug. 1852. pi. 19). If the defendant demur alone he has 
only twelve days after appearance (Ord* of May, 1845, pi. 16, art. 
10)* The times may be enlarged {ante, p. 17). 

VII. Answering without being required. — A defendant not required 
to answer a bill may nevertheless plead answer or demur thereto^ 
but he must do so within twelve days from appearing, unless the 
time be enlarged (15 & 16 Vic. c. 86, s. 13 ; anti, p. 17). 

VITI. Evidence, '-^Eyidence is now taken by affidavit or by an 
oral examination of witnesses before an examiner. No interroga- 
tories are now exhibited, except where ordered (15 & 16 Vic. c. 86, 
8. 28 — 38 ; ant^, pp. 25, et seq). 

IX. Administration order. — ^An administration of the personal 
estate of a deceased person may be obtained by a judge's summons 
and order at the instance of a single creditor, legatee, or next of kin«; 
An administration of the real estate may be obtained by a creditor 
or person interested under the will of the deceased, where the whole 
of the real estate is vested in trustees for sale, with power to give 
receipts (15 & 16 Vic. c. 86, ss. 45—48; Ord. of 16th Oct. 1852, 
pi. 3—7 ; 5 Mag. N.S. 672). 

X. Sale in foreclosure suit. — By 15 & 16 Vic. c. 86, s. 48, courts 
of equity may, in foreclosure suits, direct a sale of the mortgage 
estate instead of a foreclosure. The courts have, however, confined 
this to cases of difficulty in working out a foreclosure (see 16 Jurist, 
1078; 20 Law Tim. Rep. 205; 21 Id. 209). 

XI. Transfer of stock restrained, — ^The transfer of stock in the 
Bank of England and of the payment of the dividends thereof, may 
be restrained by an order, obtained in equity by motion or petition 
without bill, or by a writ of distringas, obtained on filing an affidavit 
(5 Vic. c. 5 ; Pract. Equity, 452 — 456 ; 5 Mag. N.S. 19). 

XII. Removing distringas, or order on stock. — In order to remove 
the restraint on the stock, the party in whose name it is standing 
should make a request to the bank for a transfer or payment of the 
dividends, upon which notice will be given to the party restraining 
the transfer or payment. If the latter do not, in the case of a dis- 
tringas, obtain an order or file a bill within eight days, the bank will 
allow the transfer or payment of the dividends to be made, as though 
no writ had been obtained. If an order has been obtained, if no bill 
be filed within a reasonable time thereafter, the court will discharge 
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flame (see Praet. £q. 453 — 456 ;* Hertford v. Saiflse^ 8 Jar. 71 ; 
S.C. 1 Hare. 584; 1 Pbill. 189). 

XIII. Administration — Order of payment. — In the case of equi- 
table assets, equality is equity, and the different kinds of creditors 
are to be paid rateably, t\e., without any priorities ; but even in 
equity, where the assets to be administered are legal, the creditors 
are to be paid according to their legal priorities, i.e., 1. Reasonable 
funeral charges, and expenses of administration. 2. Qebts due to 
the Queen. 3. Debts due to post-office up to £5, or from deceased 
as overseer. 4. Debts due on judgments and decrees. 5. Debts 
due on recognizances. 6. Arrears of rent (15 Law Journ. N.S. 
Chanc. 24), and specialty debts. 7. Damages upon covenants 
broken, &c. (1 Mag. N.S. pp. 164, 165 ; 13 Jur. 361), and debts 
by simple contract (Selw. N.P. pp. 798, 799, llth edit.; Princ. 
£q. 129). 

XIV. Trustee refusing to act. — A trustee who has once accepted the 
trusts of a settlement or will cannot, without there is an express power 
for the purpose in the instrument creating the trust, relieve himself 
from the performance of the trust whilst there is anything remaining 
to be done. If, however, the trust be confined to the application of 
money or funds in the possession or control of the trustee, he may 
pay same into court under the 10 & 11 Vic. c. 96 (the Trustee 
Relief Act) as amended by the 12 & 13 Vic. c. 74 (2 Mag. N.S. 
35), and so obtain a discharge as to the money so paid in, or the 
stock or securities so deposited or transferred (see Princ. Eq. 281 » 
282; Key, div. "Equity," pp. 68, 69, 3rd edit.) 

XV. In/ant — Ward of court. — In order to make an infant a 
ward of court, a bill or claim should be filed for the protection of 
his person and property, whereupon the infant is considered and pro- 
tected as a ward of court (see Key, div. " Equity," pp. 47, 48, 3rd 
edit.) 

BANKRUPTCY. 

I. Obtaining adjudication,*^ln order to obtain an adjudication at 
the instance of a creditor, a petition must be presented by a creditor 
to the proper amount (4 Mag. N.S. 331, 474, 572) to the proper 
district court of bankruptcy. The petition must be opened within 
seventeen days (unless tiie time be enlarged) when the creditor should 
attend to prove his debt, and to prove that an act of bankruptcy has 
been committed by the debtor, and that he is a trkder within the 
meaning of the bankruptcy acts (Key, div. " Bankruptcy," p. 47, 
2nd edit. 5 Mag. 25, 26, 139. 329). 

II. Trader making himself bankrupt-^A bankrupt who has filed a 
declaration of insolvency may present a petition for adjudication 
against himself. He must therein state his place of residence during 
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tke previous six calendar months, the fihng of the deckratioQ of 
insolvency, and that he can show to the court that his available 
estate is sufficient to pay five shillings in the pound. The. petition 
being signed by the trader, and attested by his solicitor, is filed with 
the registrar of the court, and an adjudication is afterwards madt 
(see Kev, div. " Bankruptcy," pp. 33, 44» 2Bd edit. ; o Mag. N. 64 
328). 

Ill, Joint'Stock company. — In order to obtain an a<yadicatioii of 
bankruptcy against a joint-stock company, a creditor not having a 
judgment, &c., must (7 & 8 Vict. c. 1 1 1 , &. 7) file an affidavit of 
debt, of a proper amount, in a court of law, and sue out a writ of 
summons, which must be served on the chief derk, &c., of the 
company. If the company do not, within one calendar month, pay, 
&c., such debt, or make it appear to a judge that it is their intention 
to defend the action upon the merits, and enter an appearance ae* 
cordingly, the company will be deemed to have committed an act of 
bankruptcy. By ss. 5 and 6, creditors having a judgment or decree* 
&C., may serve a fourteen days' notice requiring paysaent. So by 
8. 4, the company itself may resolve that it is unable to meet ita 
engagements, and that shall be an act of bankmptcy. This act is, 
however, seldom acted on, as the affairs cannot properly be wood4 
up, which is accomplished under 1 1 & 12 Vict, c 45, noticed I Laiw 
Stud. Mag. N. S. pp. 63—65, 167—171 ; see also 1 Law Stad« 
Mag., N. S., Supp., 89 ; exp. Collingridge, 14 Jur. i 129). 

V. Disputing adjudication. — A trader may before advertisemezft 
dispute the adjudication, t.e, within. seven days, or an extended 
period, not exceeding fourteen days from the sorvioe of the duplicate 
of the adjudication (Key, div. "Bankruptcy," p. 51, 2nd edit.). 
After the advertisemen the has twenty-oue dajrs, if within the Uniteil 
Kingdom, if elsewhere in Europe three months, and if elsewhere 
twelve months to dispute the adjudication, which may be either by- 
petition to the Court of Appeal in Chancery, or by action against 
the messenger, &c. (Key, div. " Bankruptcy," pp. 51, 52, 2nd ed. ; 
see exp. Mostyn, 21 Law Tim. Rep. 147). 

v. Proof 0/ debts. — Creditors may attend in person, and prove 
their debts before the Commissioner, or, if living at a dtstance, maj 
make an affidavit of debt, and transmit sane lor entry on the pro« 
ceedings as a proof (2 Mag. N. S. 4). As to the time at wbidi 
proof may be made, this is usually done at one of the two fNthMc 
meetings or an adjournment thereof, pc at a meetmg appointed for 
proof of debts, or at a dividend meeliDg (Key, di/r. *'.Ba^ruiptoy," 
pp. 85, 86). 

YI. Proof of eonting^t debt or tfMii.-^Whera fbe baaJunipt has 
incurred a liflbiUiy to pay money upon a eontMSgency whioh hca ml' 
happened before the filing of the petition, the patty witii whom saob 
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lioibtlity has beitfi contracted may enter a ckdm, which must be 
ripened into a proof witlun eizmonthB after the filing of the petition 
(lae 12 & 13 Viet e. 106» b. 178). Bat where the bankrupt has, 
before the filing of the petition, contracted any debt payable upon a 
Qontiagenoy not happening before the issuing of the fiat, the creditor 
«ay apply to the court to set a value upon such debt, and when as« 
oflctained the creditor may prove for such amount and receive divi* 
dends thereon (12 & 13 Vict c. 106, s. 177). 

VII, PrMf on hUk not ilMff.-^The oreditor holding a bill or note 
acKt arrived at maturity proves in the same manner as any other cre- 
ditor, but if the same be not due at the time of the declaration of 
a dividend a rebate of mlerest on what he shall receive, at the rate 
of £S per cent., to be computed from such declaration of a dividend 
op to the time sueh debt would havebeeome payable will be deducted 
(asp. Hill. 2 Dean. SM8 ; Key, div. " Bankmptey/' p. 9 1 , 2nd edit.)* 

VUI. Property vesUng in Mnignees. — ^Property belonging to the 
baakrapt heeomes vested in the trade assignees, together with the 
ofliflial assignee (11 Jnr. 462; 15 Jur. 682) by the effect of their 
sppointmientj except copyholds, estates tul, and leases, which latter 
are at their election (see explanatioa in Key. div. ** Bankruptcy.*' p 
85. 2fid edit ; 3 Mag., N. S., Sopp., 25, 26 ; 13 Jur. 293). 

IX* Ptropmiy not pusmmg to aam^meeff.-^fistates tail and copy- 
holds do not pass to the assignees. Neither do his leaseholds unless 
tiiey plsase to aeoept them (see Key, div. ^* Bankruptcy," pp. 65*~ 
74k 2nd edit.). 

2L Bwnkrupi'B ^Mser.— The assignees are not bound to accept the 
bMkmpt'a leaseholds, hut they may by their conduct preclude them- 
selvea from tiieir right to reject same, but it requires a clear act to 
produce this reanlt (see Key* div. "Bankruptcy," pp. 70, 71, 2nd 
edit. ; 5 Mag. N. S., 141, 330 ; 13 Jur. 293 ; Graham v. Allsopp, 
3 Ezch. Rep. 386). 

XI. Fraudulent preference. — ^Where a trader voluntarily, in con- 
ten^dation of bankraptoy, and with a view to prefer a particular cre- 
ditor, divers goods to the ereditor in satisfaction of the debt of the 
ktter, it b deemed a fraudiilent preference, and, as such, it is an act 
of bankruptcy (see 17 Jur. 477; Key, div. •* Bankruptcy," 81, 
2nd edit. : Smith v. Cannan, 17 Jurist, 911). 

XII. Parlfiersii/^-^DMaolicftofi*— Where one of several partners 
beeemes bankropt, it is a ^solution of the partnership, even as to 
the solvent partners, unless there is an express prorision to the con- 
trary (Cow's Partn. 218, 298, ei aeq„ drd edit). 

XIII. Pm'tmenkip^^Joint and aeparaie effects. "^Where partners 
become bankrupt, and Aere is separate as well as joint property, 
and also loint and separate creditors, the commissioners are directed 
by order of 6th of March, 1794, to kee^ distinct accounts of the 
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joint estates, and also of the separate estates ; and what is found to 
belong to the separate estates, shall be applied, in the first place, in 
or towards satisfaction of the debts of the respective separate cre- 
ditors, and in case there shall be any overplus of the joint estate, 
after all the joint creditors shall be paid and satisfied their whole 
demands, the shares of the bankrupts in such overplus are to be 
applied in or towards satisfaction of their separate creditors ; in case 
there is any overplus of the separate estates, after all the sepa- 
rate creditors shall be paid and satisfied their whole demands, 
the overplus of such separate estates is to be carried to the 
account of the joint estate, and to be applied in or towards satisfoc* 
tion of the joint debts (Mont, and Ayrt. Bankr. Pract. 318 ; Exp. 
Green, 1 Deac. and Chitty, 382 ; Exp. Bolton, Buck, 7 ; Henley's 
Bankr. 174, 3rd edit.}. A separate creditor is not entitled to 
interest out of the surplus till the joint creditors are paid (Exp. 
Minchin, 2 Glyn and Jam. 287 ; Archb. Bankr. 411, 8th edit.). 

XIV. Certificate^ — ^The bankrupt's certificate is granted by the 
commissioners, but creditors having given notice, and the assignees 
without any notice may be heard to oppose same (see Key, div. 
" Bankruptcy," pp. 120, 121, 2nd edit.). 

XV. Arrangement with creditors, — ^The creditors of a trader may 
be compelled to accept a composition where the trader having assets 
to the amount of £200 petitions for protection, and obtains the con- 
sents of three-fifths in number and value of the creditors who have 
proved to the amount of £10, to a proposal to pay a composition on his 
debts. The creditors may be compelled to submit to an arrangement 
with such trader, where the consents of six-sevenths in number and 
value of the creditors to the amount of £10 has been obtained (12 & 
13 Vict. c. 106, 88. 213, 215, 224, 225 ; 1 Mag. N. S. 257—262 ; 
see 5 Mag. N. S. 315, 395). 

CONVEYANCING. 

I. Chose in action. — A chose in action is a right to recover by an 
action or suit a debt or duty, or damages for an injury sustained 
(see explanation in Key, div. " Common Law," p. 31, 3rd edit. ; 
Com. Dig. tit. "Assignment," CI). 

II. Assignment of chose in action.-^A chose in action cannot, in 
general, be assigned so as to enable the assignee to sue at law for 
the debt, duty, or damages ; but the assignment would be binding 
in equity. Still the assignee has no right to sue in equity, unless 
the assignor prevents an action at law (Hammond v. Messenger, 9 
Sim. 327). Bills and notes, some bonds, warrants, &c., may be 
sued for at law by the assignee, but these are exceptions, either by 
the custom of merchants or by statute (see Key, div. " Conveyanc- 
ing," pp. 31, 32, 3rd edit.). ' 
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III. Judgment affecting lands.'^A judgment at law, until regis* 
tered, does not, as to purchasers, mortgagees, or creditors, affect the 
lands of the debtor ; after registry, and daring the continuance of 
the registry, it affects the whole of the debtor's lands, whether free- 
hold, copyhold, or leasehold, as against purchasers or mortgagees 
having notice of such judgment, and with respect to freeholds, such 
registered judgment, without notice, affects only a moiety thereof, 
whilst with respect to leaseholds the judgment has no effect until 
execution is lodged with the sheriff. The remedies by the creditor 
to recover his debt out of lands whether freeholds or leaseholds 
are at law by writs of elegit, and as to leaseholds only also by writs 
of fieri facias. In equity, payment is enforced as on a charge. The 
reader is referred for further explanation to Key, div. " Convey* 
anciog," pp. 149, 150, 3rd edit. ; 4 Mag. N. S. 121—126 ; 5 Ibid. 
386). ^ 

IV. Purchased land subject to judgment, — From what has been 
stated it will readily be concluded that a judgment creditor, of 
whose registered judgment the purchaser had at the time notice, 
may recover his debt out of the lands, notwithstanding the con- 
veyance. The creditor's right in the case of a conveyance depends 
upon notice or not to or by the purchaser, supposing the judg- 
ment to be a registered one. If the judgment be not registered 
notice is immaterial (3 & 4 Vict. c. 82, s. 2). Upon the subject 
of the law of judgments, as affecting purchasers by virtue of 
the recent statutes, the reader should refer to the case of Freer 
V.Hesse (17 Jur. 177; and on appeal. Id, 703), and should also 
bear in mind what Sir Geo. Turner there said, viz., "The law on 
the subject is particularly unsettled." The case shows the difficulty 
arising out of the doctrine of notice or not notice, and raises a 
question as to the effect of judgments once registered not having 
been re-registered in due time. 

V. Wilis Act — Upon what wills operating, — ^The Wills Act, the 
7 Will. 4 and 1 Vic. c. 26 came into operation on the let day of 
January, 1838, and it extends to all wills made on or after that day» 
but not to wills made before though the testator died subsequently. 
It is the date of the will and not of the testator's death that deter- 
mines whether the will is or not within the act. 

VI. Blind testator, — Where a will is executed by a blind testa- 
tor it is prudent, though not necessary, to have the same read 
over to him in the presence of the attesting witnesses, and for the 
attestation clause to mention it was so done, all the other usual 
requisites being, of course, observed (see Longchamp v. Fish. 2 Bos. 
and Pal. N.R. 415 ; Moore v. Fain, 2 Lee's Rep. 26; Edwards v. 
Fincham, 7 Jur. 25). In the last^case it was said that in the case 
of a blind person there must be a clear knowledge on the part of 
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the testator of the contents of the instrament ; but that it is not 
necessary to produce evidence of the identical paper having been 
read over to tiie party. 

y n. Settlement by win. — ^In snch a case as that pat in the qaes- 
tion, the personal and real estate should be vested in trustees, in 
trust as to the whole to pay the widow during her life the dividends, 
rents, and profits thereof, and after her decease, in trust by sale or 
mortgage of a sufficient part of the real estate to raise such a sum 
as together with the money in the funds shall amount to £20,000, 
and subject thereto in trust for the testator's eldest son for life with- 
out impeachment for waste, and after such son's decease in trust for 
his first and every other son successively, according to seniority of 
birth, and the heirs of the body of each such son. And failing such 
issue, in trust for the daughters of the son equally as tenants in com- 
mon, and the heirs of their respective bodies, with limitations in the 
nature of cross-remainders between such daughters and the heirs of 
their respective bodies, as to both original and accruing shares, with 
an ultimate limitation to the right heirs of the testator, 

VIIL Covenants in lease. — ^The principal covenants on the part of 
a lessee to be contained in a building lease of land in a town where 
granted by the freeholder, should be the following : — ^For payment of 
rent reserved and of the taxes ; that lessee will, on or before a cer- 
tain fixed time, build one or more houses of a certain class andt 
according to the terms specially mentioned and agreed on, including 
the making of drains, building walls or making fences, laying down 
pavement, the amount to be expended about each house being stated ; 
to keep in repair the houses erected and the fixtures, &c., therein, and 
to paint, &c. ; to insure and to keep the houses insured, and to 
lay out money received in re-building houses, &c., and to make up any 
deficiency ; not to permit offensive trades to be carried on, or, if not 
to be shops, that the houses shall not be converted into shops ; that 
lessee will quit at the end of term and leave houses in good repair. 

IX. Searches for incumbrances. — ^The searches which, on the part 
of a purchaser or mortgagee should in ordinary cases be made, are 
the following: — The registry of the county, if in Middlesex or York- 
shire, Bedford Level, &c., for registered judgments, lites pendentes, 
and crown debts ; annuities ; if there be any reason for supposing 
the mortgagor or vendor to have been insolvent or bankrupt, searches 
should be made at the insolvency and bankruptcy courts, &c. There 
is a registry for county court judgments. In practice solicitors run 
much risk by neglecting to make these searches. 

X, Stamps on conveyance — Fixtures^ 8fC. — /«/erM^— No ad vah' 
lorem duty is payable in respect of the interest or of the furniture, if 
the same were, as rt is to be presumed it would be, handed over, and a 
receipt given for the price, but the fixtures, if annexed to the free- 
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hold and standing timber, could only pass by the d^d, and an ap 
vaJorem duty is therefore payable on them (see Dart's Vendors, 282, 
364, 2nd edit. ; Hayes' Concise Convey, xxiii). 

XI. Settlement of money in the funds, — In the absence of any 
peculiar circumstances, the settlement should provide for paymecU: 
of the dividends of the funds to the wife for her life for her separate 
use, then for the husband for his life, with a power to the husband 
and wife jointly, or to the wife alone, or to the survivor to appoint 
the funds to and among the children of the marriage, equally or in 
such parts and shares as may be thought proper, and in default of 
appointment the funds to be divided equally among the children of 
the marriage, or to go to a sole one. The ultimate limitation in 
default of issue should be, if the funds alone were settled, in favour 
of the next of kin of the wife. It is to be observed that no general 
rule can be laid down applicable to every instance, but each case 
must depend on its peculiar circumstances. The duty of the solici- 
tor is to ascertain the intentions of the parties and to inform them 
the legal effect thereof, so that the settlement may be framed accord- 
ing to the purposes intended. 

XII. Settlement on husband of wife*s income, determinable on bank' 
ruptcy or alienation, — Before answering the question, which is with 
the one following of great practical importance, it may be observed 
that the general rule is that property cannot be settled upon a 
man or upon a feme sole in such a manner that the interest of the 
donee shall continue after bankruptcy or insolvency, or in such a 
manner as to take away the donee's power of alienating (4 Martin's 
Com. 367, note ; Brandon v. Robinson, 18 Yes. 429 ; Ross v. Ross^ 
1 Jac. and Walk, 164 ; Graves v. Dolphin, 1 Sim. ^Q), but property 
not originally belonging to the donee may be so settled that oil 
bankruptcy or insolvency or on the donee's affecting or attempting 
to alienate it, it shall be divested and go over to some one else 
(I^ewea v. Lewes, 6 Sim. 304 ; Lester v. Garland, 5 Sim. 222 ; 
Whitfield V. Prickett, 2 Keen, 408 : 2 Powell on Devises, 2nd edit. 
275). In the case of Rochford v. Hackman (16 Jur. 212; fully 
stated in 4 Mag. N.S. 271), Sir George Turner, then V.C.,but now 
one of the Lords' Justices, stated that on examination there appeared 
to be two rules laid down with respect to similar points to those we 
are considering, viz., first, the property cannot be given for life any 
more than absolutely, with any restriction upon alienation, and that 
any such restriction is void if annexed to a life estate, just as much 
as if annexed to an estate in fee ; secondly, that although a life estate 
be expressly given by the first part of the will it may be well deter- 
mined by an apt Fimitation over in the subsequent part of the will. 
As to whether a mere proviso for cesser will suffice to determine the 
interest, see re Dickson, 1. Sim. N.S* 37; S.C« 15 Jur. 282. 
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Haying stated thus much, we may proceed to reply to the qaestibn. 
The income of the wife's personalty can be secured against befng 
affected by any assignment or charge which the 'husband may attempt 
to make or against his creditors, by settling the same on him ulitil 
he shall assign or charge the same or attempt so to do, or shall suffer 
any judgment to be made against him, or 8halll)ecome insolvent ot 
bankrupt, and on the happening of any of these events directing* the 
income to be thenceforth paid to or for the benefit of the wife, or chil- 
dren, &c. (see Brandon v. Robinson, 18 Ves. 429 ; Bythewood's Con- 
vey. 2nd edit. p. 16). '* It has long been settled beyond controveniy; 
that, previously to marriage, property coming froin the wife or her 
friends may be settled on the husband in such manner as to be defea* 
sible on bankruptcy" (exp. Hill, 1 Cook's Bank. 232). 

XIIL Settlement on husband of his own property , determinable on 
bankruptcy or a/i^na/ton.— Though the property of the' wife may, a6 
we have seen in the previous answer, be legally so limited as to be 
divested on tlie husband's bankriiptcVf and so prevent his assignee^ 
from having it, and though the property of the husband himself 
might, previously to the marriage, have. been secured against th6 
claims of creditors, by an absolute trust for the separate' use of the 
wife, yet it is clearly established that the husband's property cannot 
be so limited or settled as to be held by him until bankruptcy, and» 
npon the event, to be shifted to a trustee for the wife or any other 
person (Higginbotham v. Holme,' 19 Ves. 88 ; 4 Martin's Convey. 
368,369). 

XIV. Settlement oh wife without power of anticipation, — Inasmuch 
as the provision in the settlement restraining anticipation by the wife* 
would not be' of any force on her becoming a widow during th6 con* 
tinuance of her widowhood, she might join with -her sons ia 
appointing the fund,' and it would not then be a breach of trust in 
the trustees to transfer the fund to the widow and children accord- 
ingly (see Key, div, ** Conveyancing," p. 92, 3rd edit. ; 4 Mag. 
N.S. p. 676—686,5 Mag. N.S. p. 308—310; TuUet V.Arm- 
strong, Mvl. ahd'Cr. 390 ; S. C. 4 Jur. 34 ; stated 4. Mag. N.S. 
681—683). " 

XV. Mortgage to two — Death of one, — On a mortgage to two, 
their heirs and assigns, they are joint tenants of the legal estate. On 
the death of one the whole legal estate goes to fhe'sUrvivor, and the 
heir, therefore, of the deceased mortgagee ciannot be required to join 
in the reconveyance. But where the money is not stated in the 
mortgage, which, however, it' always is in properly drawn 
mortgages, to be the joint moneys of the mortgagees belonging 
to them on a joint account, and does not contain a declaration that 
the receipt of the survivor shall be a 8u£Bcient discharge, the ezeca- 
tor of the deceasied inbrtgagee will be a neeessai'y party to the re* 
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conveyance ; for m a mortgage is a mere security for a debt, the 
beacfiCaa well as the obligation of the security follows the nature 
of the principal, and consequently a moiety of the money belongs to 
the personal representative of the deceased mortgagee, and not the 
whole to the surviving mortgagee alone (see Key, div. " Convey* 
aacing," p. 87, drd edit.) In equity, though the mortgagees are 
considered as joint tenants of the legal estate, they are looked upon* 
where not stated to be trustees (which it is never prudent to mention) 
or joint owners of the money, with power to the survivor to ^ive 
receipts, to be tenants in common of the money, so that the .share of 
the deceased mortgagee vests in his representatives, who are then 
neceeaary parties to the reconveyance, in order to give a proper re* 
ceipt for the money. It is sometimes considered that a power to 
the survivor to give receipts for the purchase money on the sale will 
enable the survivor alone to reconvey, but this is. obviously wrong. 
Where the parties are not trustees and the moneys are advanced by 
both in equal proportions, and the intention is that each should be 
entitled to a moiety of the moneys when paid odf, it is better to give 
them several interests, or at least to omit the power for the survivor 
to give receipts (see Burton's Com p. pi. 1479, 1480 ; Coote on Mortg. 
532, 2nd edit.) 

CRIMINAL LAW. 

I. Preliminary proceedings, — The preliminary course of proceed- 
ing in a criminal case is to have the party accused brought before a 
justice of the peace, for him to decide whether or not the party shall 
be put upon his trial. This is done even where the coroner's jury 
has investigated the matter. The way in which the alleged offender 
is brought before the magistrate is either by his having been taken 
by a police-officer on his own responsibility or on a warrant granted 
for that purpose. In trivial offences a summons to the party is issued 
in the first instance. On the hearing of the complaint, the party is 
either convicted, if it be an offence punishable summarily, or is dis« 
charged or committed for trial, in which latter case bail is frequently 
taken (see Key, div. "Criminal Law," pp. 11, 79; 5 Mag. N.S, 
142), 

. 11. Supreme criminal court. '-^The supreme court of criminal juris* 
diction in England is tbe House of Lords, though frequently the 
Queen's Bench is so called (see Key, div, *' Criminal Law," p. 2, 
2nd edit.) 

. III. Criminal courts*^-^ the superior courts at Westminster the 
Queen's Bench alone has peculiar and exclusive jurisdiction in crimi- 
nal cases (6 Mag. O.S. 365, S66 ; 4 Bluck. Com. 265, 312; Key, 
div. " Criminal Law," p. 2, 2nd edit.) 

. IV. Justice of the peace for a co«ii/y.— -Justices of the peace for 
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connties are appointed by the Queen's special commiBfiton under the 
great eeal, bat before acting the jastice saes a writ of dedimvi pO" 
testatetn, empowering certain persons to administer the necessary 
oaths to him. The qaBliftcation (except for certain persons) is an 
estate in possession of the yearly valae of £100, or a reversion or 
remainder on a lease for lives, or a term for years determinable on 
lives, or for a certain term originally created for twenty -one years 
with reserved rents of the clear yearly value of £300 per annum 
(Key, div. " Criminal Law," pp. 9, 10, 2nd edit. ; Woodward v. 
Watts, 17 Jurist, 790). 

. V. Peity sessions, — The meeting of two or more magistrates for 
the purpose of acting either ministerially or judicially in any eases 
within their jurisdiction constitutes a petty sessions (Key, dlr. 
" Criminal Law," p. 7, 2nd edit. ; 5 Mag. N. S. 531 ; per Lord Den» 
man, 13 Jur. 405). 

VL Liability of mix^i>/ra/e#.—- Magistrates are liable for acts done 
in their magisterial capacity only where they have acted without juris- 
diction or in excess of jurisdiction (though not until the conviction 
or order has been quashed), or maliciously and without probable 
cause (see 11 & 12 Vic. c. 44; Key, div. " Criminal Law," p. 18, 
2nd edit. ; 20 Law Tim. Rep. 233). 

VII. Notice of action against justices, — In case of an action 
against a justice of the peace for malfeasance in exercise of his office, 
he is entitled to a calendar month's notice of action (11 & 12 Vic. 
c. 44, 8. 29 ; Key. div. *• Criminal Law," 13, 2nd edit. ; see Hay- 
lock V. Sparke, 20 Law Tim. 276 ; as to bona fides entitling a de* 
fendant to notice of action, see Read v. Coker, 1 7 Jur. 991). 

VIII. Removing indictment, — In order to remove an indictment 
from an inferior to a superior court, a writ of certiorari is issued. 
The writ may be had by either prosecutor or defendant, but the de* 
fendant must" enter into a recognizance (see Key, div. " Criosinal 
Law," pp. 7, 95—97, 2nd edit.) 

IX. Exqusefrom incapacity .^-^Ver^oni of unsound mind, infants 
under fourteen in certain cases » and under seven in all cases, and 
married women (21 Law Tim. Rep. 80) in certain cases a«e esteemed 
incapable of committing, or at least excused from, the guilt of crime 
(4 Steph. Com. 108, 2nd edit. ; Key, div. ••Criminal Law," p. 17. 
2nd edit.) 

X. Murder and manslaughter, — Manslaughter is the unlawful 
killing of another without express or implied malice, whereffi) murder 
is such a killing with malice, either express or implied (4 Blade. 
Com. 176—200 ; Key. div. " Criminal Law," p. 22, 2nd edit.). 

XI. Forgery. — rForgery is the fraudulent making or alteration of 
a writing to the prejudice of another man's ri^t, witha view topttt 
it forth as a genuine document, so as to defraud some one (&eg. t. 


Marentt, 2 Car. and Kirw. 356 ; 14 & 16 Viet. c. 100» b. 8 ; Key, 
dvr. " Criminal Law." p. 47, 2nd edit). 

XII. SmbizglemenL^^Emhmiement is the unlawful appropriation: 
ef personal cfaattek, seeurities, or moneys not at the time in the 
actoal or. legal possession of the owner» with intent to deprive hisa 
thereof (Dicldnson's Quarter Sess. 261 , 355. 5th edit. ; 1 2 Jar. 942 ; 
1 Mag., N. S., Soppl. 51 ; Key, div. « Criminal Law," 37 — 39* 
3ad edit.). 

XIII. Arson^^-^AxBon is the wilfaliy and malicionsly setting 
fire to a house, outhouse, or other building, or structure, or con* 
Btruction mentioned in the several statiites relating to arson or 
burning with intent to injure or defraud some other person (R. y« 
March, 1 Mood. C. a 182; 4 Black. Com. 222; 4 Steph. Com. 
169 ; Key, div. " Criminal Law," pp. 29, 30, 2nd edit.). 

XIV. Perjury, — Perjury is the crime of wilfully swearing falaely 
on the administration of a lawful oath in a judicial proceeding or 
before a person having authority to hear, receive, and examine en* 
dence, respecting a matter material to the issue or point in question. 
There must be two witnesses, and it should be proved that the oath 
was lawfully administered, that the false swearing was committed in 
a judicial proceeding, or at least before a person having authority to 
hear, &c., evidence under 14 & 15 Vict. c. 99,8. 1 6, and that the evi* 
dence was false to the knowledge of the party, &c. (see Key, div. 
" Crhninal Law." p. 49—54 ; 14 & 15 Vict. c. 100. s. 22 ; 3 Mag. 
N. S.'240, 241 ; Archb. Crim. PI. and Ev. 577, et seq., 10th ed.)* 

XV* Libel — Fruth. — The truth of a libel is a sufficient defence 
to a prosecution for it, where it can be shown that it was for the 
public benefit that the matter charged should be published. The 
defendant must in his plea allege the truth of the matters contained 
in the libel, and that the publication thereof was for the pubfo 
benefit (6 & 7 Vic. c. 96, s. 6 ; Key. div. •• Criminal Law," p. 68^ 
3nd edit.; Reg. v. Newman, 17 Jur. 617). 


CORRESPONDENCE. 

TTie Proposed Alterations in the Examination (vol. v., p. 685). 

Gbmtlbmbn and Fbllow Students, — Having seen by your last 
number (v. 5, N. S. p« 635 — 688) that you were desirous of having 
the opinions of articled clerks upon the above subject, I propose 
addressing to you and to my fellow law students, a few remarks 
vs^u the matter. 

I consider the present mode of conducting the ezatninationSf to 
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■iy ihe least of it» faoky in the extreme* and not in one paorticnlar 
only, but in several. In the first place, then, I propose sttbmittinjg^ 
to your consideration the proposed manner of keeping the profession 
of solicitors select from men of no education. . This great and im« 
portant end (for great and important it is,, now that the legal pro- 
fession, and oar branch of it in particular, is taking a higher stand) 
has never, in my humble opinion, been fully answered. . And now; 
when it is of vital importance to the interests of our country 
that attorneys should be men of liberal and ingenuous education, the 
duty upon the artides of clerkship has been considerably lowered, and 
even that slight check greatly lessened, and the profession thrown 
open to any man who can scrape up £80, and who chooses to work 
pretty hard at the law, and the law alone. . Is it not, gentlemen, a 
proceeding most unfair, not only to the profession itself but to the 
country at large ? When the duty was at the sum of £120, even 
then it put but a small obstacle in the way of those, of whatever sort 
they might be, who were desirous of entering the ranks of the law. 
Now, gentlemen, the only possible way I can see of excluding the 
*' Ignobile vulgus" is by instituting a strict examination upon general 
literature, and more especially classics and French, before the candi- 
dates are allowed to be articled. I say more especially classics and 
French, not because I consider this part of literature as indispensable 
in the legal profession, but because I think it would be far the most 
effectual barrier to all who have not received a sound and ubxbal 
education. And in fact both classics and French, French in particular. 
are at the present day considered to form a very essential ingredient 
in the education of a gentleman. I would, with all due deference, 
heg to. differ from " Studens" as to the persons competent to be 
examiners in the proposed preliminary examination. The plan I 
venture to propose is this : That there should be, either half-yearly 
or quarterly, one general meeting of whatever candidates there may 
be in London, before the. present examiners, on a day to be fixed by 
them, who, being all gentlemen of high standing and liberal educa- 
tion, and also accustomed to propounding questions and determining 
upon merits, must be the best judges of whether a person is fit for 
the profession or otherwise, and also that the examinations should 
be conducted as the present ones, in legal lore, are. " Studens" 
proposes that the candidates should b^ examined by " some compe- 
tent/oca/authority." There are, I think, many objections to this 
plan. For. in the firM place, there is a possibility of the local au- 
thority not being competent (I say the local authority, for I imagine 
that the persons holding a certain office, e.g., a magistrate, would 
be in that case the persons appointed for each district, throughout 
England and Wales, merely because they hold such an office, and 
not with any respect to their competency). 
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Again, there might be peraonal feding between eome candidate 
and such local aathority. And again, it is not fair td the whole bod]r 
of candidateB that thetr different aeotions should have their merits 
tested by different men, for *' Quot homines, tot sententia*" Unless 
there is a certain standard fixed, up to which each candidate must 
come, we rnnst remember that what one man considers a sufficient 
degree of excellency, another does not. And I for my part do not 
seie how a standard can be fixed, unless the whole body be examined 
by the same persons. 

Considering all these circumstances put together, I think it is 
evident that the plan mentioned by " Studens" is hardly a feasible 
one. Again, " Studens" has mentioned three modes . of rewarding 
the best prbficient in the legal examination. I'perfectly agree with 
** Studens" in his remark that it would be almost, if not quite, an' 
impossibility for the examiners to decide upon the merits of each can« 
didate with respect to the whole of his fellow competitors. I feel 
greatly obliged to him for his remarks upon that mode of classifica- 
tion, for the thought had never struck me before what an amount of 
labour it would be imposing upon the examiners. 

There has, gentlemen, as you are all, I make no doubt, aware, 
recently been started by a gentleman who deserves, and, I think I may 
add, has, all our best thanks, viz., Mr. Cbrdes, a petition for the 
purposes of classification. I signed that petition (as I dare say other 
of my fellow students have done) thinking only of the tmmmse advan- 
tages derivable from its success, to articled clerks, never for a moment 
giving a thought to whether its object was practicable or not. I say 
this not that I repent having signed it, far from it, but because I 
think it would be much more likely to succeed in its aim had a dif* 
lerent mode, not fraught with so much toil, been suggested. How- 
ever, I think we may with safety hope that it will answer its great 
end, which, I presume, was to have marks of distinction given to the 
deserving, and not alone to have the names classified in a certain 
order. It wilU I hope, be sufficient to have brought before Parlia- 
ment the object desired to be attained ; to it let us leave the way of 
attaining that object. 

Out of the three ways mentioned by " Studens,'* the only two 
which appear to be feasible, are, 1st, to divide the competitors into 
three or more classes ; and, 2nd, to give to a limited number a mark 
of distinction. Ndw, of these two the first, I think, possesses 
several advantages over the other. It would be the nearest to the 
intentions of the petition before mentioned, and would not be entail- 
ing a very great degree of trouble upon the examiners. It would be 
the most advantageous, for it would be a greater stimulant to exertion 
than giving to a small number a reward of merit, and leaving the 
remainder '* JBpuUea," For what better should we be then I What 
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woald an idh stadent t»re if he WM>teeMieiy hidden ia the rmnkl of 
the " iEqnales/' This plan would certttnly.be a fnotive for ezerdoik 
to the student really anzions to make a good lawyer of himself, but 
to no other. I will venture to propose a mode which might, I thinks 
with a little rerision, be acted upon. The candidates might be 
divided into three classes* viz., •' IndifferetU" or '* SuficieiU,*' 
" Good," and " Best/* 

• Fellow students, would any one of you allow his name to appear in 
the class *' Indifferent ?" Would not such a classification as I have 
mentioned induce you to strain every nerve to mount to class '* Best ?" 
But I think I need hardly ask the question. So much for this part 
of my subject. 

There is a particular in the ezaminadon of articled clerks which, 
in my opinion, needs alteration as iliuch as any* and which I am 
surprised that I have seen nowhere commented upon. It will be 
necessary for my purpose to premise that the present mode of exa-- 
mination as recently altered, is to make it necessary to passing (if I 
may use the term) that the candidate should answer in three branches, 
viz., conveyancing, common law, and equity, and in one of the two 
other, the choice being optional. Now, this arrangement appears to 
me to be unfair, especially to country students. For what opportuoi* 
ties can country articled clerks have of seeing any practice in equity. 
Which is one of the three essentials ? You must all be well aware 
that equity and bankruptcy cases are " few and far between" in the 
country. The case is this : all the candidates for admission meet 
together, town and country, promiscuously mingled. To all and 
each of them are fifteen questions on each of the five branches pro* 
pounded, in three of which they are obliged to answer. One of these 
three consists of equity. It is, I believe, almost as unfair to the 
town as to the country students. For, if I surmise rightly, by far 
the greatest portion of town practice consists of equity, bankruptoy, 
and chancery practice, and there is comparatively little conveyancing 
going on. On the other hand in the country conveyancing m 
fdmost everything. With the town students, however, I have 
nothing to do. I am only mentioning what I think ought to be 
altered for the good of the country students. 

' The only way of remedying this defect, that I can see, is to divide 
the whole number into two different and distinct classee, viz., towft 
and country, and to give questions accordingly, that is according to 
each class's opportunities. This, I think/would be likely to effect an iai» 
provement, by giving to all a better chance. To argue upon oth^ 
grounds, it is very certain that hardly one out of twenty country clerka 
settle finally in London, and the same rule applies to town articled clerks. 
Why, therefore, compel persons to give the greatest portion of their at* 
tenticn to a braneh of the law likely to be of hot little use to them ? 
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Not that I would for a moment entertain the idea tfant a tsonntry 
lawyer need Icnow nothing of equity and bankruptcy, for a man to be 
a good lawyer mast have at least a moderate knowledge not only of 
dne part bat of every part of the law. But, as I said before, why 
force a man to give by far the largest portion of his study to what 
wiD not be of as much use to him as another branch would ? 

And* now, gentlemen, I think I have trespassed qaite enough 
upon your time and patience, and hoping that my poor suggestions 
may be of use, and apologising for the length of my letter, 
« I beg to remain, yours, &c., 

C. Ctdwbltn Ellis. 

Ruthin, December 12, 1853. 
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No. 1. — Diversion of Water — Injury. 

A railway eompany, in 1846, purchased part of the estate of Lord 
C, Bitaate in the township of M., for the purpose of their works. On 
the land so purchased is the commencement of a tonnel about three 
miles long. Prior to the construction of the railway works, there 
was a snaall valley (or rather a gaily) which extended from a spring . 
near to where the tunnel enters the hill, to a point westwardly of 
the line of railway, which we will call *' A." Down this gully flowed 
an ancient watercourse. 

In the coarse of the formation of this tannel a great quantity of 
water was found. A drain waa cut by the company along the side 
of the tunnel into the gully (^vatX below the spring) so as to convey 
away the water collected in the tunnel ; and consequently the flow 
down the golly was greatly augmented. 

The water having been found to be of a very valuable quality, and 
peculiarly well adapted for dyeing purposes, W. L. took a lease of 
the. land aurroanding the point A., " and of the stream of water 
flowing past the same," of the owner, Lord C, and upon that land 
W. L., about two years ago, erected large dye works. 

The railway company have lately diverted the water flowing from 
and collected in the tunnel, to their station about half a mile distant. . 
From the station it flows into a common beck. By this diversion 
W. L. haa sustained serious damage. 

Qakere, can the railwi^ company be restrained from continuing 
the diversion ? Who would be the proper party to take the pro* 
ceediugs ? Would W. L. be entitled to compensation for injury ? 

A. H. OWBN, 
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No. ft. '^Husband: 9 Liabilitieefor Wif^9 DehU, dum sola. 

A. married his wife in 1852. She died in the month of October, 
1853. After her death several accounts were sent in to A. for pay- 
ment, which accounts were contracted by A.'s wife, dum aol(U A* 
had no knowledge of her being in debt at the time of their marriage^ 
until after her decease, no applications having been made to him until 
the accounts were cent in as above* Applications were made to the. 
wife during the marriage, and she paid something on account of the 
debti. Of this, however, A. knows nothing. Is A. liable to pay 
the balance of those accounts ? A« H. Owbn. 

No. 3. — Cheque — Stamps-Premature Payments 

A. draws a cheque upon B., a banker, for £1,000, payable to C. 
or bearer, per draft at fourteen days* C. loses his cheque on the 
day on which it is drawn, and the finder of it on* the same day, and 
before payment can be stoppedf applies to the banker under the 
fictitious name of .C, and pbtaios payment of the cheque tit cash 
upon paying fo the banker a sum equal to foarteen days' interest 
upon the £1,000. Upon these facts I would ask — 1. Whether a 
cheque so drawn (authorising payment per draft at fourteen days) i^ 
exempt from, stamp duty, and if not, as this was an unstamped 
cheque and consequently an invalid payment, is A. liable to C. in 
an action for the amount ? I should add that I wish to consider the 
law in refierenoe to this point as existing before the recent act. 2*: 
Whether the banker was justified in paying in cash (and without having 
drawn a draft), that which, by the cheque, he was but authorised 
to pay by cheque at fourteen days, and if not so justified is he liable 
to repay to B* the amount of the loss sustained by him. he (B.) 
having, by the irregularity, been deprived of the opportunity of stop^ 
ping- payment upon discovering his loss ? 

Suppose the opinion be in favour of C.'s right of action as welt 
against A. as against B. (the banker), which of these two remedies 
is it advisable to adopt ? 

N. Lbarotd, Httddersfield. . 

Ko. 4. — Custody of Deeds. 

By indenture dated 1st January, 1848, certain freehold heredita- 
ments were conveyed, and certain copyhold hereditaments were* 
covenanted to be surrendered to J. S. The value of the freeholds Ss^ 
about equal to that of the copyholds, and the latter are held of* a 
manor, the custom of which is that the youngest son is the heir. 
Upon the death of J. S. intestate, who is entitled to the custody ot 
the deed, his eldest or youngest son t 

Lucas Cordbs (Newport). 
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No. 5.— -Ftfffw Coveri€^^S0parate Estate — Power of Aitorneifm 

A feme eoverte is entitled under the will of a deceased relative to 
the income of £100 per annum for her separate use and payable to 
her half-yearly by the trustees of the will. She and her husband 
are about to leave this country with the intention of permanently 
residing abrofld. Can the lady in question, either by herself or 
together with her husband, execute a valid power of attorney enabling 
a friend to receive the £100 a-year and apply it as the wife shall 
from time to time direct. The mooter is of opinion that no such 
power, whether executed by the wife alone or by the husband and 
wife conjointly, would have any validity. 

Lucas Cordbs (Newport). 

No. 6. — Winding up Acts, 1848 and\^^2— Trustees— Oficial 

Manager. 

A joint*stoc1c company, possessing real estate vested in trustees, 
was ordered to be wound up under the winding-up act, and an official 
manager was duly appointed by the master in the usual manner. 
On a sale of the real estate is it necessary that the trustees should 
join in the conveyance as well as the official manager ? The mooter 
conceives that it is not, but the purchaser's solicitor contends that it 
is. Lucas Cordes (Newport). 

No. 7.— TFa/^r w. York and North Midland Railway Company. 

fT Can any of your readers inform me whether a new trial has been 
moved for in this action, and if so, where it is reported ? The trial 
at nisiprius is reported 3 Carrington and Kirwan, 279, and the case 
is a very important one on the law of railway carriers. 

Lucas Cordes (Newport). 

No. S.'-^Right of Protestant to remain in a Roman Catholic Chapeh 

Has a Protestant a legal right to enter into an ordinary Roman 
Catholic chapel (not being a chapel attached to a private house), and 
to sit down and remain there during the celebration of divine service 
provided he conducts himself with decency and propriety ? and if so, 
would his taking notes of the sermon be a sufficient breach of pro- 
priety to justify the officiating priest or other officials belonging to 
the place in summarily ejecting him from the chapel ? Also, does 
the law recognise such a chapel as a "place of public worship?" 
' The mooter conceives, that the 1st and 3rd questions are to be 
answered in the affirmative^ and the 2nd in the negative. 

Lucas Cordes (Newport). 

No. 9. — Dower — No Deed of Uses of Fine, 
A fine is levied in the year 1828, the deforciaiits being i^ati:ied>! 


the wives jointhe property belonging to ftke hiubandt), bnt thei^ is 
no deed to lead or declare the uses, and the hnsband of one of the 
women is now dead, having died six or seven years ago. Is his widow 
entitled to dower, and what time is allowed her after her hosband's 
death to make her claim ? If dowable, should she proceed by writ 
of dower or file a bill in equity. Thomas Lumlbt. 

No. 10. — Stamp Act — Liability to Penally. 

A., deputy steward of a copyhold manor, gave a receipt for quit* 
fents to B. for the sum of £2 Os. 6d.. minus Is. 2d. allowed for in<r 
come-tax, without a stamp receipt. Is A. liable to a penalty ? Th^ 
mooter conceives be is, as the proper amount the receipt is given 
for is £2 Os. 6d. thej quit-rents — the Is. 2d. being allowed to the 
lord for- property tax. ' Fox; 

No. U. — Tenancy — Taxes — Land Tax. . . 

A. agrees to let B. a farm, and an agreement is entered into oil 
the Itth day of October, 1853, by which agreement B. covenants 
to pay " all tithes, rates, and taxes, whether parliamentary or other- 
Wise, which may come against or be in anywise chargeable upon the 
said lands and hereditaments,'* The property is subject to unredeemed 
land tax. Does the above clause prevent the tenant from deducting 
the land tax and property tax from his rent ? The mooter is of 
opinion it does not. — 2. Would it make any difference if the tenant 
had expressly covenanted in his agreement to pay land tax and land- 
lord's property tax ? In this case, also, the mooter thinks that por- 
tion of the agreement would not be binding at law upon the cove- 
nantor, although he admits there is room for contending for an oppo* 
site construction of the 73rd sec. of 5 & 6 Vic. c. 35. 

T. A. Gl£KI). 

No. 12. — Trust — Common Law Remedy, 

A trustee under the ordinary form of an assignment for the beoefil 
of creditors has moneys remaining in his hands after paying tO; the 
creditors of the assignor the fuU amount of their respective claims* 
and otherwise satisfying the trust of the deed. By what means can 
the. assignor recover the balance from the trustee ? Is his sole re* 
medy in equity as upon a trust, or may he sue at common law as for 
moneys l¥id and received by the trustee to hia (the assignor's) u^e ? 

N. Lbakotp (Huddersfield). . 

No. 13. — Eofecutton of Trust — Specific Performance. 

A testator devised estates to B. upon trust to convey to C. Instead 
of this» by reason of some arrangement made byO. and by G.'s wisl^ B. 
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eoBTejed to D.v and C. joined in the eonve3ratiee as a feleasing partyi 
D. has einee sold his estate, and the porehaser b6w refnies to com« 
plete in consequence of B.'s having conveyed to B. instead of Gi 
Csn a specific perlbrroanee be enforced ? N. Jj. 

No. 14. -r^Legacies — Deficienqf of undisposed of persgnalty* 

A. B., by his mM, dated 9th Jane, 1848, made the follovring drs- 
position: — "I give and bequeath unto CD. all my- freehold and 
chattel property upon trust for the following purposes ; firstly, that 
he suffer my wife to take and itave for her own use and maintenance 
the rents and uses thereof for the term of her natural life, and. after 
her decease and after all my just debts and testamentary expenses are 
liquidated* then I give and bequeath all that my dwelling house 
where I now live, and the garden and orchard belonging thereto, 
unto my nephew E. F., to him and to his heirs for ever. I give and 
bequeath unto my nieces O. H. and J. J. my orchard called Withejr 
Trees, to be held by them (share and share alike) and theic heirs for 
ever. I give and bequeath to each of the three children of William 
W., viz., F., S., and L., the sum of five pounds, together with any 
interest which may accumulate thereon after my wife's death, to be 
paid to them on their respectively attaining the age 'of twenty-one 
years/' and then appointed the said C. D. executor. • The cottage, 
&c., and also the Withey orchard are both long leasehold. Hie 
widow has lately died, and the executor has converted the furniture 
into money, which only realised between £4 and £5. The funergl 
expenses of the testator were about that amount, which; I apprehend, 
the executor viras justified in paying out of the proceeds of the sale of 
the furniture, &c. . There was acharge of about £20 on the propert;^. 
There being no fund out of which to pay the three legacies of £5 each, 
have the legatees any claim on the leasehold property given to the 
nephew and nieces ? And had the proceeds of the furniture, &&., 
realised been more than sufficient to pay the funeral expenses, would 
not the three pecuniary legatees have had the first claim ? as the '* just 
debts and testamentary expenses" were, I apprehend, a charge on 
the leaseholds. 
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No. 177. — Mortgagee's Title — Quietus — Specific Performance 

(vol. v., p. ), 

I am of opinion that it is a valid reason for non-completion^ b^ 
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cftiue, frimd/aeiet the testate is vested in the Crown, and the vendor 
y^ bound. to get a qaietos entered, and, nntil that iocambrance is la^ 
ttified, there can be no legal estate conveyed. 

The practice to get a qaietos is to send a statement of facts in the 
form of a petition to the Attorney-General, and pay him a fee of 
£10. 10s., upon which he gives an authority for the judgment office 
to enter a quietus. G. G. Noaais. 

No. 123.— Sef-o^(vol. v., pp. 572, 641, 643, 699). 

Gary v. Webster, Str. 480 ; Cox v. Prentice, 8 Maule and Selw. 
344 : and Boiler v* Harrison, Cowp. 565, cited by Mr. Cordes, at 
page 699, are cases where money was paid to the agents by mistake, 
or where the money was paid to the agents under such circumstances 
that ike party paying it might recover it back from them* 

In the case mooted by Mr. Richards there can be no doubt but 
that the tenants paying the rent to A. knew that he was clerk to the 
attorney, and that the attorney was the only proper party, as the 
agent authorised by B., to receive their rents. 

It is stated in Brown v. Husband (4 Barn, and Ad. 61 1), that an 
action cannot be maintained by the party paying the money " against 
a clerk or an attorney who, taithaut paying it ever, received it ex- 
pressly under the authority, and for and in the name of his employer." 
Again, the receipt of the clerk, if one were given, would undoubtedly 
be signed by him on behalf of his master, and this would be tanta. 
mount to naming his principaL In ex parte Hartop (12 Ves. jun 
. 352) it was decided " that an agent is not responsible, if he names 
his principals as the person to be responsible." I, therefore, conclude 
, thfit A. would not be liable in any action that inight be brought by 
the tenants to refund the amount received from them. 

Restricting myself to the point at issue, whether B. be entitled to 
recover from A., I would remark that in the case mooted, it does 
not appear B. authorised A. to receive any rents for him ; indeed, B. 
may not have been aware of the existence of such a person as A» 
A. receives the rent for his employer (the attorney), who was the 
agent of B., and it is laid down in Cartwnght v. Hately (1 Ves. jun. 
292) that " an inferior agent is only accountable to his immediate 
employer, and not to the principal," Indeed, it is an established 
role that a master is liable for the acts of his agents t>r sub-agents, 
however remote, provided the act be done in the course of their 
employ, and it he not a wilful tort (6 T, R. 411 ; see 1 B. and F. 
404 ; 4 M. and S. 27). 

The relation of principal and agent can (I apprehend) only take 
place where one person authorises another to do acts or make en- 
gagements in his name ; I must, therefore, confess I see no connec- 
tion between A. and B., so as to make A. responsible to B. 
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I have been at some trouble In endeavouring to find a eaae aimk* 
gou8 to the case mooted, where the point at issne bore a reaemblanee 
to the point in discnasion, and where the decision would lead me to a 
different conclusion from that I before expressed at page 641, but I 
have been hitherto unsuccessful, and I therefore must adhere to my 
former opinion that A. would only be accountable to his master, and 
that B. could have no remedy but against the attorney. 

A. H, OwBX« 

No. 178.— ^/om/i — Receipt in full {vol. v„ p. 707). 

In schedule 1 to 35 George IIL c. 184, 1 find the following:-^ 
'* And where any sum of money whatever shall be therein expressed 
or acknowledged to be received in full of all demands, lOs/' 

I cannot find in the late stamp act (16 & 17 Vic. c. 59) any words 
that repeal this, and therefore I think a penny stamp would not be 
sufficient. ' Junius (Huddersfield). 

No, ISA.'^Marriage of Feme Sole sTrustee-^Breach q/ Trust — Lia^ 

bUity of Husband (vol. v. p. 69*2). 

By the death of the wife the suit abates, and supposing no bill had 
been filed or other proceedings taken during the wife's lifetime, the 
husband would not have been liable after her decease^ 

G. G. N. (Nottingham), 


No. 146. — Statute of Limitations (vol. v* p. 636). 

I think that an advertisement in the public papers as in this case 
does not take a debt out of the statute. As I view the case A. B. 
acknowledges no particular debt. The party here claiming is in the 
same position as to his account as if he never had an account against 
A. B. The latter advertises for his creditors to send in their accounts, 
and his answer to this claimant would be that he owed him nothing. 
As to what is a sufficient writing to rebut the statute of limitations 
see Spong v. Wright, 9 Mee. and W. 629 ; Cripps v. Davis, 12 Mee. 
and W. 159; Hart v. Prendergast, 14 Mee. and W. 741 ; Walter v. 
Lacy, I. Man. and Gr. 54 ; Bayley v. Ashton, 12 Ad. and El. 493 ; 
Gardner v. M'Mahon, 3 Q. B. 561. Lechlanar. 

No. 1^6. — Power to raise Money — Lapse (vol. v., p. 693). 

If A/s will bears a date in or subsequent to the year 1 838, which, 
as no date is mentioned in the question, I will assume to be the 
case, B. took an estate in fee in the land subject to a power vested 
in the trustees to raise £1,000 by mortgage or otherwise. Suppose 
tbat the power was exercised by the trustees by a mortgage in their 
names^ they would have a legal estate in the money raised upon trust 


to pay ovor the interest to C. for his life* and after. hU death torhis 
iflSBe for ever. C, therefore, had an eqaitahle interest in the mon^ 
iop bta life, and his issoe (if he had had any) would have taken an 
abeolute interest, also eqoitable in the £1,000, on the death of thdr 
ancestor. If the property in question had been realty, C. would 
undoubtedly have been entitled to an estate tail therein ; and it is a 
rule that where personalty Is limited in words, which, if applied to 
realty, woidd confer upon the taker an estate tail, the devisee of 
such personalty shall take an absolute interest therein (Cbandless 
V. Price, 3 Yes. 99 ; At. Gen. v. Bright, 2 Keen 57). Applying 
this rule to the present case C. takes an absolute, equitable interest 
in the £TfiOO, which on his death would devolve upon his executon^ 
unaffected by the circumstance that he died leaving no issue. As, 
in my opinion, no lapse occurred, it is unnecessary to discuss the 
point as to what would have become of the money raised in th^ 
event of a lapse. W. T* P. 

No. 110:— Devise of Trust Estates (vol. v., p. 624). 

There can be no possible doubt upon this point, but in order 
to satisfy the mooter I quote from the judgment of V. C. Shadwell 
in Lindsell v. Thacker a passage which may never have been brought 
under his notice : — •*' I take the rule to be as laid down in Lord 
Braybrooke v. Tnskip, namely, that a trust estate will pass by gene- 
«sal words in a will unless it can be collected either from the expres- 
sions in the will or from the purposes or objects of the testator that 
he did not mean that the legal estate should pass ; as, foe instance, 
where the devise is to a trustee in trust to sell and receive the pro- 
ceeds, or where the estates are given to vne for life with remainder 
over. There the object of the devise in the one case and the mode 
of limitation in the other arc incoDsi^tcDt with the intention to pass a 
dry legal estate (12 Sim. 162). W. T. P. 

No. 1 62,'^^ Accidental Ivjury — Woman run over hy Dog-cart (vol. v., 

N.S. 692). 

I agree with the mooter that the woman has no remedy against 
the driver, because he was doirg a lawfol act without negligence. 
Aston v. Heaven is a somewhat similar case ; there a coach was upset 
by the horses taking fright, and it was holden that there being no 
negligence the injured passengers could not recover (2 Esp. N. P. C. 
533). .£• J. H. . 
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WORKS FOR LAW STUDENTS. 

We are sorry to be compelled to announce that no material pro- 
gress has been made towards the commencement of the Law 
Studbntb' Library, the plan of which was sketched in the last 
number (p. 11 — 13). The only obstacle is the want of subscribera, 
for, strange as it may appear, it is yet true that we have received at 
yet but comparatively few orders for the work. We are sorry for 
this, as, believing the plan to be a very excellent one, we are anxious 
to make a commencement, but prudence prevents our doing so under 
present circumstances. We have little doubt that eventually the 
work will be commenced, and that makes it the more annoying, for 
it is evident to us that many are keeping back in order to see if the 
work will be really brought out. These persons are certainly taking 
effectual steps to realise their doubts, and yet we have so much faith 
in the undertaking that we feel they are only delaying its commence* 
ment, and not defeating it altogether. We speak in this frank manner 
because our experience of articled clerks enables us to form a pretty 
accurate opinion of them as a body ; had we not such experience we 
should certainly despair of ever establishing the ** Library." 

We ought in fairness to mention that some of our subscribers 
have objected to the works chosen, on the ground that they are 
too difficult and abstruse /or students. We give these gentlemen full 
credit for the good intentions, which, as they state, and we do not 
doubt, actuated them in making this objection, and we feel, indeed, 
greatly indebted to them for the trouble they have taken. We 
think there may be something in the names of Littleton and Coke 
suggestive to the student of exceeding abstruseness, and it must be 
admitted that their works do require some care and diligence ia 
their perusal in order to be understood, and that much obsolete and 
even irrelevant matter is to be found therein.. But then we thought 
we had pretty clearly announced our intention not to load our volumes 
with this undesirable matter, and that being done, we should conceive 
that the remaining matter would be found not too difficult even for the 
youngest student, who must prepare himself for difficulties at some 
period of bis career, and which it certainly is desirable he should 
overcome as early as possible. Having done this, all his subsequent 
reading will be comparatively easy ; without it he will be always 
groping in the dark. 

With respect to the choice of the works, we may observe that 
there can be no doubt as to their utility. Of Littleton, Cb. Just. 
Montague is reported to have said : " The Tenures contain the most 
true and sure register of the foundations and principles of our law." 
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Roger North (Study of Law, p. 1 1) says : *' The text of Littleton is 
accounted law, and no other book hath that authority. It was origi- 
nally compiled for the initiation of a student, and is, therefore, the 
most plain and intelligible, without any sort of obscurity, and contams 
the fundamentals of law touching estates and contracts ; however 
fitted this book is to the capacity of a beginner, the very adepts in 
the law are not frequently ashsmed to read it : / knew a Lord Keeper 
that used to read it every Christmas as long as he Jived*' (see further 
I Mag. O. a pp. 17, 207, 280; 2 Id. 1—3). Of " Coke's Com- 
xnent upon Littleton" (or " First Institute," as it is frequently called) ' 
Chief Just. Reeve asserted that when well understood fdl the difficult 
ties of the law might be considered as overcome, and that without a 
full understanding of it no man could pretend to be a sound lawyer. 
The editor of North's •* Study of the Law," does not scruple to call 
it the •' bible of the English lawyer." Lord Eldon (2 Twiss. p. 51). 
writing to a student, says : ** Find time to read Coke upon Littleton 
again and again. If it be toil and labour to you, and it will be so, 
think as I do when I am climbing up to Swyer or to Westhill, that 
the world will be before yon, when the toil is over ; for so the taw- 
world will be if you make yourself complete master of that book." 
The many alterations since this period have not at all affected the 
force of this advice as to the parts which remain law. Mr* Preston 
was in the habit of recommending Serj. Hawkins' Abridgment of 
Coke upon Littleton (1 Abstracts, pp. 222, 225, 241, &c.) since, he 
says, " Hawkins has selected the parts most material to a modem 
lawyer.'* This was the work we intended several years ago to edit 
(see 2 Mag. O. S. 47), but we think it preferable to select the best 
portions of Coke, rather than to give, as Hawkins does, a paraphrase 
of the comment. Besides, for the " First Series** Hawkins would 
not be found elementary enough, and even his selections contain 
very much obsolete matter. The truly learned Mr. Butler (Re- 
miniscences") says : " The reminiscent may appear to recommend 
too much attention to Littleton and Coke ; but he has never yet 
met a person thoroughly conversant in the law of real property 
who did not think with him that he is the best lawyer, and will 
succeed best in his profession, who best understands Coke upon 
Littleton. There is not in the whole golden book a single line 
which the student will not, in his professional career, find on more 
than one occasion eminently useful." As to Sheppard*s (or rather 
Judge Dodderidge's " Touchstone of Common Assurances," Cb. Just. 
Willes (2 Wilson's Rep. 78) said : " I rely much upon Sheppard's 
Touchstone, which is a most excellent book." Mr. Preston ( 1 Abst. p- 
213) says : *' Nor should the student be without Sheppard's Touch- 
stone, a book which of itself is a comprehensive library of the law on 
the Assurances of Property, given in clear and perspicuous terms, with 
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eomparatively few errors." It i« pretty well known what the opinioii 
of» perhaps, the soundest of our common law jnd^^es, Mr. Bai-oti 
Parke, is respecting this work : it is said that he knows every line of 
it, and certainly he frequently quotes it from memory. It is unne* 
cessary to say more respecting the works chosen for the '* Library :" 
their perfect fitness cannot be doubted so far as their authority and 
intrinsic value are concerned ; the only question arises as to th^ 
difficulty attending their study. 

We are of course anxious to meet the real wants of our readers, 
rather than to stand on any preconceived notions of our own, and 
we have therefore given the communications above referred to some 
consideration, and coupling with them the fact of so few orders 
having been received, we have determined to modify our proceedings 
so as to meet the objections above referred to, and also, we trust,' 
any others which may have arisen in the minds of our readers. Wef 
do not purpose to abandon our original plan, but rather to establish 
its real utility, and insure its ultimate adoption. This we propose 
to do by first issuing a series of works to be called '* The First . 
Series" of the " Law Students' Libra rt." The same excellent 
works, as mentioned in the previous number (with the addition of 
another to follow immediately after " Cokb upon Littlbton," viz.| 
" Shbppard's Touchstonb" — a work whose real value is only ap« 
preciated by our best lawyers), will furnish the materials for thift 
" F^rst Series," the only difference consisting in a mode of editing 
theni. As to this we have determined to apply the plan so success- 
fully adopted in some modern works on languages and the sciences, 
i.e., the issue of a graduated series of works, the one being introduc- 
tory to the other, and so serving to facilitate the acquirement of the 
doctrines of the law, and rendering the progress of the student cer*'* 
tain and comparatively easy. The works we have referred to fur*' 
nish a good example of this graduated system, for Littleton is' 
introductory to^ Lord Coke's Comment, and both to Sheppard's 
Touchstone, whilst the study of those works will considerlibly facili« 
tate the understanding of the more difficult but not less excellent 
reports of Lord Coke. But this is not all the graduated plan ; for 
we purpose that the " First Series" shall be strictly introductory to 
the " Second Series" (for such the works to be issued in accordance 
with the notice in the preceding number will be termed to distin- 
guish them from the present series). This will be more fully understood 
when we state the plan of the •• First Series" The mode of editing 
the works in this series will be to give (chiefly in the words of the 
author) the most important of the propositions, principles, or maxims, 
leaving the less prominent and more minute portions for the " Second 
Series" These propositions, &c., of the first series will be confined 
to what is now lawi except where it may be useful to contrast the 
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past and present state., or to illustrate the application of the new law. 
in which cases some indication will be given that a change has beea 
made by adding some such expression as *' formerly" or " prior to 
the statute of," &c» Notes containing concise notices of the effect 
of recent statutes, and of important decisions where they illustrate 
the text, will be added in their proper places, and occasionally the 
attention of the student will be drawn to the differences existing be* 
tween propositions which at first sight would appear to be identical* 
In short, an endeavour will be made in a concise furm to keep the 
student on the alert, and to exercise as well as interest him. la 
addition, copious questions will be given at the end of each work, 
framed in such a manner as to enable the student to examine himself 
orally or by means of written answers in a full and complete manner, 
both on the text and the notes. The utility of this, when applied to 
woiks of so great authority as those we have chosen, must be pretty 
obvious, and will be more evident still wben we state that the ques- 
tions will completely cover the text and notes, so that not a single 
proposition in the works will be without a question, and, therefore, 
the answering of .these questions by the reader will .enable him to 
test his progress in a most satisfactory and complete manner, as well 
as assist him in acquiring an indelible knowledge of the contents of 
the works. Indeed, we intend that tbe works should not be merely 
read, but studied and learnt *' by heart,*' and this is a justification of 
our choice of such eminent lawyers, whose works are of so great 
authority, and whose propositions we shall in most cases give in 
their own words on account of such authority. We should state, 
indeed, that with the first book, t.e., *' Littlkton's Tsnurbs." we 
shall not be able to give tbe exact words in some instances, which 
arises from the mode in which Littleton wrote, that is, chiefly by 
way of eiample, instead of abstract propositions. . But in such cases 
we thnll take great care to follow the sense of bis propositions, and 
as the sections will be referred to, it will be a useful exercise to the 
reader to compare our statements with the sections t « extenso. 

The above plan of our ** First Series*' has been tbe result of much 
consideration : and. in framing it, we have kept in mind that tbe 
slow and unsatisfactory progress made by articled clerks in tbeir 
studies arises chiefly from the want of a connected series of Works, 
which should be properly introductory the one to the other, 
and also to the absence of questi ns on tbe text, and to enable the 
reader to test his acquisitions. It is true a few books have some 
questions on their contents, but tney are too meagre to be of any 
essential use. We are convinced that tu m ke questions really use* 
ful, they must embrace every proposition in the work, and jet more, 
that the work itself should be so composed as to admit of questions 
being usefully framed on it, and of reahly affordmg the required 
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antwere to the queBtions. Oar quettions will necessarily occapjr 
some space in each volume, but they will not, we are sure, be thought 
to dd 80 uselessly. 

We have to remark that probably some of our readers may con* 
rider this " First Series" cannot possibly be of any use to advanced 
students, but must be intended altogetber for " junior students/' 
who may be just commencing the ABC of the law. We beg to 
assure the most advanced students that unless they are already well 
acquainted with the maxims, principles, and propositions of Littleton, 
Coke, and Sbeppard, they will find the " First Series'* as useful (if, 
indeed, not more so) to them as to junior students. For it is to be 
feare 1 ihal if they neglect this series, they will lose the advantages 
which the plan, taken as a whole, ofi*ers by a graduated course of* 
study. It is perfectly astonishing how little lawyers* are iii ^enietA 
acqaiinted with the groonds or principles, of the law. This arises 
chiefly from modern works being for the most part but a collection 
of marginal notes, each depeoding on its own facts, without any at- 
tempt to assign them to any known or_ recognised principle of the 
law. Every one,. in these days of rapid and indiscriminate reporting, 
trusts to his memory of what the cases decide, and endeavours to 
square the case in hand with the reported decisions. Hence the 
many f'iilures in litigated cases, and also the comparative scarcity of 
sdentific lawyers. Indeed, we should recommend both the mere 
student and the actual practitioner to read over such works (let it 
be remembered we are not speaking of our own productions, but of 
those which are written by the greatest lawyers, and who are ad- 
mitted to be lights and authorities in the law), as we propose to issue 
at least once in every year, in order to refresh his memory with the 
principles of the law, which are so apt to be forgotten in the mas$ 
of modern reported cases. Let the articled clerk ask himself wb4t 
forms the essential, difference between the barrister and the 
solicitor: it will be found in this that the former devotes two or 
tiiree years of his studentship to the study of the principles of the 
hw before he attempts to master the modern cases, whereas the 
latter is content to begin and end with the modern decisions or 
text- writers, without caring to go back to the older authorities, 
where the true principles are to be found, often, indeed, presenting 
tfiemselves in a very uninviting aspect. 

We ha^e now said all that we think necessary on' the subject, 
and must draw these, perhaps, too lengthy observations to a close, 
bjr reiterating that, by the above plan, wc are aiming atthe ibtroduc- 
tbn of a more exact and scholastic form of work than has hitherto 
heen presented to the profession, and we feel so certain that omr 
propuved •• First Series^*^ will receive sapport, that we intend to 
eemmenoe operations forthwith, though of course, we shall be glad 
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.to. receive orders for this " First Series," with r view to aacextain 
how many should be printed. It will be understood that the second 
series will travel over the same ground as the first* but ^ill also 
<^ontain much additional and more abstruse matter, which, there can be 
no doubt, will .be digested much more easily by means of the inforraa- 
vtion gained from the previous study of the works in the "First Series.** 
We cannot, until some progress has been made in the printing. 
'State the exact extent of each work in the " First Series,'* but as 
the object is to give only the more prominent and important pro« 
positions, the work will necessarily be, much shorter than in the other 
aeries. We shall, however, we fully expect, be in a condition in a 
few days to give more exact information as to this, and. to announce 
when the first work (Littleton's Tenures) will he ready, and jbhe 
{rice of the same* 
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ANNUITY . — Enrolment not necessary, ^-^ A deed does not reqifire 
enrolment und^r the 5$ Geo. 3, c. 14 1, s. 2, as a grant of ^ au 
^annuity, unless the alleged grantor is a party to the instrument. 
Thus, a release Ipy the grantee to the grantor (who does not execute 
the release) of a portion of the annuity, does not require enrolmc^nt. 
Humphreys y. Jenhinson^ 8. Excheq. Repi 684; S.C. 22 taw 
i][Qnrn. N.S. Exch. :250. 

. APPROPRIATION^ — Irrevocable approvriaiion of money^:^ 
iffhfre money is paid by A. to b., to be applied by ithe latter pur- 
suant to a binding contract between the parties, A. cannot revoke 
its destination. Yates v. Hoj>pe, 9 Com. Ben. Rep, 541. ^ 
. Attorney.— ScriVciitfr— -4c/* 0/ partner not binding.— An 
attorney, qud attorney, is not a scrivener. It is no pait ol the 
business of an attorney, }tt<f attorney, to hold money placed in bif 
liands until he has an opportunity of laying it out. ^ Many attora^ys 
do it, but not in consequence of their character as attoqieji* 
Therefpre the receipt of money b;^ one member of a firm of attorneyj^, 
to be retaiqed until a good security for it can \)e found, is not ;biic^ 
a dealing by a partner as is within the scope of the partnepbi^ 
authority, sp as to bind the other partners without fiirther prp^f of 
authority, ttarmany, Johnson, 17 Jur. 1096.' id* 

BANKRUPTCY.— Mor/^'fl^c o/^tock in trade— Act qfbaJsntpteyii 
^•^Ai& assignment by way of n^ortgage by a trader of his 9tock fmd 
implements of trade, where such assignment does not include a 
, moiety of the whole of his iefifects, is i^ot perse an apt W baifkruptPf » 
^altnough the effect of putting the instrument in force would be to 
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stbp the buBinesfl ; to constitute an act of bankruptcy the deed must 
be sufficient to produce insolvency. Young v. Ward, 8 Excb. . 
Rep. '221 ; S.C. 22 Law Journ. N.S. Exch. 27. 
See, however, exp. Bayley, 17 Jur. 475; S.C. 22 Law Journ. ' 
N.S. Bankr. 45, where, indeed, the assignment was of so much 
of the trader's estate and effects as to render it impossible for ' 
him to continue carrying on his trade. 
BANKRUPTCY.— Orrftfr and disposition— delation hack of title ' 
of assigneesy SfC, — By the order which is required by the 1 25 sec. 
of the 12 & 13 Yic. c. 106 (see 3 Mag. N.S. 250) to vest the pro- 
perty in goods which are in the order and disposition of the bank- . 
riipt as reputed owner, in the assignees or vendee of the goods, their 
title has relation back to any act of bankruptcy, in the same way aa 
the title of the assignees (^except, indeed, where the adjudication is 
on the bankrupt's own petition, when the title of the assignees re« 
lates back only to the act of bankruptcy on which the adjudication 
is had (see Stevenson r. Newnhara, 17 Jur. 600) has relation back 
by the general assignment, i.e„ to any act of bankruptcy which can 
be proved to have been committed subsequently to the petitioning 
creditors' debt, though not the act on which the adjudication was 
obtained. Heslop v. Baker, Excheq. Rep. 411 ; S. C. 22 Law * 
Jonrn. N.S. Ex. 333. 

COUNTY COURTS. — Recovery of possession of tenements hy 
landlord — Value of £50. — The Court of Queen's Bench (Crompton, 
J., dissenting) has adopted the decision of the Exchequer to the effect 
that the county courts have jurisdiction to give possession to a land* 
lord of tenements let at a rent not exceeding £50, no fine having 
been paid, although the annual value at the time of the plaint does 
exceed £50. Harrington v. Ramsay, 22 Law Journ. N.S. Exch. 
35^6; 17 Jur. 1029. 

EXECUTORS. — Carrying on testator's business. — An express 
direction in a will that the executors are to continue carrying on the 
trade of the testator does not authorise such executors to embark in 
the trade any of the testator's general assets beyond those already em- 
barked in it at the time of his decease. The case of Hankey v. Ham- 
mock (Buck, 210; 3 Madd. 148) does not, nor does any other case, go 
to the extent of saying that a mere direction by a testator for the con- 
tinuance of his trade is to operate as a charge of the trade debts con- 
tracted in continuing the trade on all the estate of the testator ; the 
consequence of such a rule would be to suspend all the other direc- 
tions of the will during the period for which the trade is to be con- 
tinned. If the assets engaged in the trade be not sufficient to 
enable the executors to carry on the trade, they should apply"' 
to a court of equity for directions as to what they should do in the 
administration of the estate. McNulliey. Acton, 17 Jurist, 1041. 


70p^ DIOB87. or &BC«NT C4998. 

FALSE REPRESENTATION.— D«cet7—PrtViVy between tifi 
par/t>9.— In a recent case the doctrine of the case of Watson y« 
Fbulson (J 5 Jur. 1111; 4 Mag. N. S. 46) was repeated more 
circomttantially by Lord Campbell d(;]ivering the judgment of the 
Court of Queen's Bench in the following terma : " If A. fraudulently 
makes a representation which is false (and which be knows to be 
false) to B., meaning that B. shall act upon it, and B., believing it 
tp.be true, does act upon it, and thereby suffers a damage, B. may 
maintain an action on the case against A. for the deceit, there being 
here the conjunction of wrong and loss, entitling the injured and 
suffering party to a compensation in damages." The doctripe of 
Langridge v. Levy (2 Mees. and W. 519 ; S.C. in error, 4 M^ 
337) and Winterbottom v. Wright (10 Id. 109). that a privity 
should be shown to exist between the parties to the action explained* 
to ref^r to causes of action arising in respect of contracts, or fromi 
the defendant's negligence causing a damage to the plaintiff, and not 
to apply to actions founded, irrespective of contract, upon a false 
representation fraudulently made by the defendant to the plaintiff, for 
the purpose of inducing the plaintiff to act upon it, the plaintiff 
showing that by so acting upon it he had suffered damage^ GeT" 
hard v. Bates, 17 Jur. 1097. 

LEASE. — By remainder -man in tail — Immediate estate, though no 
entry or attornment, — A demise by way of grant for a term of years, 
to commence immediately, made by a person entitled to an estate in 
tail in remainder, expectant upon the determination of a life estate 
during the lifetime of the tenant for life, operates as a conveyance of 
an estate for years carved out of the remainder, and vests the estate 
immediately in the grantee, without entry, by virtue of. the 4 Anne, 
c. 16, 8. 9, which makes such a conveyance effectpal, without an 
actual attornment of the tenant of the posterior estate upon which 
the remainder is expectant. Doe dem. Agar v. Brown, 2 Ell. and 
Blackb. 331 ; S.C. 22 Law Journ. N.S. 2 B. 432. 

POWER. — An absolute power of appointment distinguished from 
property in the subject-matter. — The recent case of Ewart v*. Ewart 
(17 Jurist, 1022) is deserving of attention. V.C.Wood there 
stated that though in many cases an absolute power of appointment 
is equivalent to an estate or actual property in a thing (see Bray y. 
Hammersley, 3 Sim. 513 ; 2. CI. and Fin. 453 ; Phipson v. Turner, 
9 Sim. 227), yet the distinctions still existed between the interest 
which a person possesses in a thing as property and that which he 
may acquire in the same thing by the exercise of a power. 
Thus, the interest of persons taking subject to a power can- 
not be displaced except by an actual exercise of the power, or 
under such circumstances as induce courts of equity to relieve 
against an incomplete execution (Innes v. Sayer, 1 Mag. N^S. 
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188^-190 ; Prin. Eq. 25). And, as in order to the exercise of a 
power there mast be evidence of an intention to execute it, a general 
assignment of all a man's estate and interest will not pass property 
over which he has a general power of appointment, unless, indeed, 
he has no other property upon which the instrument could be intended 
to operate. The doctrine that an absolute power of appointment is 
property is applied to prevent creditors from being defeated by the 
act of the debtor (see Holmes v. Coghill, 7 Ves. 503 ; 12 Id. 21 6 ; 
Townsend v. Windham, 2 Ves. sen. 1 ; Shirley v. Ferrers, 1 Bro. 
C.C. 41). These cases establish that where a person having a 
power of appointment and debts executes the power in favour of a 
volunteer, a court of equity will draw out from the volunteer so much 
as is necessary for satisfying the debts, Ewart v. Ewartt 1 7 Jur. 1022. 

SET-OFF. — In equity.— The doctrine of equity as to set-off W|S 
well explained by the Lord Chancellor in a late case. Set-off was 
recognised as a reasonable act by courts of equity long before it 
found its way into the courts of common law. It was a 
fkvoarite doctrine of a court of equity that where there were cross 
demands the one should be set off against the other, and this is so 
now. with some modifications in courts of law also, by statutory 
provision. Set-off, which is so consistent with natural equity, is an 
arrangement which a court of equity will be very ready to assist, and 
will look to any circumstances that occurred at the time of the trans- 
action between the parties, in order to say that a set-off did in fac 
take place. WaUis v. Bastard, 17 Jurist, 1107. 

SET-OFF.— /« equity— Debt due from a testator and debt due to 
his representatives. — The Master of the Rolls has clearly explained 
the right to* set -off in cases of claims on deceased persons by parties 
who have since become indebted to the personal representative. If 
there be a debt due to a person at the time of his death, that is, a 
debt which his representative can recover only by suing in his repre- 
sentative character, in such case the debtor can set off any debt 
due to him from the deceased. But if the cause of action accrued 
after the death of the creditor, the personal representative may sue 
either in his representative character or in his individual character. 
If in such case the personal representative brings the action in his 
own name and individual right (as he ought to do), and not as repre- 
sentative, no set-off can be pleaded. If the personal representative 
bring the action in the name of the deceased, a set-off arises merely 
from this, that the representative has, by the improvident form in 
which he has brought his action, admitted that the right of action 
accrued in the lifetim3 of the deceased, and if it did, a right of set off 
arises ; whereas if it accrued subsequently to the death of the creditor, 
then no set-off arises. Lambarde v. Older, IJ Jur. 1110 

VENDOR AND PURCHASER.— iVTo/icff of tenants interests. 


72 DIOBBT OF BBCBNT CA8B8. 

—It 18 not uncommon for purcbasers to complete tbeir purchasea 
Without making any inquiries of the tenants in possession of the pro* 
perty as to their rights, relying on the statements of the vendor as 
to the same. The danger of this course will be evident from the 
fpllowiog decision of the Privy Council : — If there be a tenant ia 
possession of lands, a purchaser is bound by all the equities which 
the tenant could enforce against the vendor, and this equity of the 
tenant extends not only to interests connected with his tenancy, bat 
also to interests under collateral agreements ; the principle being the 
same in both classes of cases, viz., that the possession of the tenant 
i^ notice that he has some interest in the land, and that a purchaser^ 
having notice of the fact, is bound, according to the ordinary rule* 
either to inquire what that interest is, or to give eflfect to it whatever 
it may be. However, there is no authority going to the extent of 
saving the notice of a tenancy is notice of the title of the lessor, or 
that a purchaser neglecting to inquire into the title of the occupier 
i9 affected by any other equities than those which such occupier may 
insist on. In this case it was also held that the rule is settled as to 
parol evidence of notice, viz., that a purchaser is not bound to at*, 
tend to vague rumours — to statements by mere strangers, and that 
a notice, in order to be binding, must proceed from some person in« 
terested in the property. Barnhart v. Greenshields, 22 Law 
Tim. 178. 

WILL. — Revocation, how far it operates. — The Court of Queen's 
Bench reaffirmed the doctrine laid down by them in Doe dem. Evers 
V. Ward (16 Jur. 709; stated 4 Mag. N. S. 562). to the effect 
that a revocation by a subsequent codicil of a gift contained in a 
will, whether such revocation be one by express words or by devise 
inconsistent with the gift in the will, will operate so far only as ia 
necessary to effectuate the intention of the testator. Therefore, 
where a testator devises his " real estates," and also separately his 
"tithes," and then revokes the devise of his "real estates/' this 
will not operate as a revocation of the devise of the tithes, though 
such tithes are really properly includeable under the term " real 
estates." Williams v. Evans, 17 Jur. 1093, overruling decision of 
V. C. Shadwellin 17 Sim. 98. 


THE EDUCATION OF LAW STUDENTS. 

■ 

We have before (vol. v, p. 554 — 558) noticed the requirements 
of the inns of court as to the examinations of students for the bar^ 
and we now give the " Prospectus of the Lectures" to' be delivered in 
Michaelmas Term, the several lecturers or readers of the inns of 
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court, 80 far as conceras equity, real property, and common law. 
These may be useful to articled clerks as pointing out a very useful 
course of study. Oar readers are not, generally speaking, interested 
in the subjects of the civil law or constitutional law, so that we omit 
the courses on those branches. 

Equity. 
The Reader on Equity proposes to give, daring the ensuing edu- 
cational term, six public lectures on the History of the Court of 
Chancery ; its Procedure, and Relation to the Courts of Common Law. 
: First Lecture. — Judicial System of the Anglo-Saxons — Important 
Alterations effected on the Norman Conquest — ^The Aula Regia— 
The Svstcm of Writs — ^The Cancellarius — Establishment of the 
Soperjor Common-law Courts — The Chancellor of the Exchequer — 
Influence of the Civil Law— The Court of Parliament — Authority of 
the Chancellor as sole Judge in Equity established. » 

Second Lecture. — Principles on which the Equitable Jurisdiction 
was established — Their early recognition — Reference to Conscience 
and the rules of the Casuists — The Clerical Chancellors — History of 
the Court since the Reformation — Subjects of Equitable Jurisdiction. 
Third Lecture. — The Great Seal of England— Its Custody — Tlie 
' Privy Seal, Signet, and Sign- manual — The Court of Requests — ^The 
Star Chamber — Privy Council — Common-law side of the Court of 
Chancery— ^Jurisdiction of the Chancellor over Lunatics and Infants 
— ^Appeal from the Chancellor to the House of Lords. 

Fourth Lecture. — Procedure in Chancery— Sait commenced by 
Writ of Scire Facais — By Writ of Subpoena — English Bill — Process 
to compel Appearance — Recent Alterations in the Process — Defence 
by Demurrer— By Plea. 

Fifth Lecture. — Relation of Pleadings in Equity to Pleadings at 

Common Law — Interrogatories — Practice of compelling a Defendant 

to answer on Oath — How far sanctioned by the Civil Law — Setting 

down a Cause on Bill and Answer— r-Mode of taking Evidence in 

: Chancery — ^The Hearing — Adjournment of Chambers — Oflice 'of 

•Master in Chancerv — Its abolition. 

Sixth Lecture. — Nature of the relief afforded in Chancery — Judg- 
ments at Common Law — How far the Court of Chancei-y acts In 
rem*-* Specific Performance of an Agreement — Injunction — Powers 
of the Court under Statutes. 

In addition to the public lectures, it is proposed that two classes 
' Ahall be formed, as during the preceding terms, for the study of the 
: Principles and Practice adopted in Courts of Equity, each class to m^t 
•lor one hoiir three times a week : the junior class will read Smith's 
Manual of. Equity Jurisprudence, and Mitford's Pleadings in Chan- 
cery : the senior cUss wiU 'read^SlM'y''^ Commentaries on Equity 
iJurisprndeace; the> second volume of White and Tudcr's Leading 
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CaseB, commencing with Howe v. The Earl of Dartmouth ; Mitford's 
Pleadings in Chancery ; and Wigram's Points in the Law of Dis- 
covery. Each student will he expected, in the intervals between 
the meeting of the class, to perase portions of these and other works 
pointed out by the Reader, and to be prepared, at the ensuing meet* 
ing of the class, to answer and discuss questions arising out of the 
subjects of their reading. 

The Reader on Equity will deliver his public lectures at Lincoln's 
Inn Hall on Thursday in each week during the Educational Term, 
commencing at two o'clock p.m. The Reader will receive bis pri- 
vate classes on Monday, Wednesday, and Friday evenings in each 
week, from seven to nine o'clock, in the Benchers' Reading Room 
at Lincoln's Inn Hall. 

Law of Rbal Propebtt, &c. 

The Reader on the Law of Real Property, &Cm proposes to deliver* 
in the ensuing Educational Term, a course of six public lectures on 
the Power of Testamentary Disposition and the Construction of Wills. 

I. Introduction. General View of the Extent of the Testamen- 
tary Power with Reference to Real and Personal Property previous 
to the passing of the 1 Vict. c. 26. 

IT. 1 Vict. c. 26. The Property which may be disposed of by' 
Will; sect. 3. The Capacity of Testators; sects. 7, 8, 11, 12. The 
Execution and Attestation of Wills; sects. 9, 10, 13—17. 

IIL On the Revocation and Revival of Wills; sects. 18-*— 23. 

IV. On the Construction of Wills. 

1 . The Operation of Residuary and General Devises ; sectb. 

24—28. 

2. The Construction of particular Words ; sect. 29. 

3. The Estate taken by Trustees under a Devisee ; sects. 

30, 3L 

4. Lapse ; sects. 32, 33. 

The Lectures to be delivered to the private classes will comprise 
the following subjects ;— With the senior class, the text of Sugden 
on Powers will form the basis of the lectures ; and the latest deei- 
sions illustrating the principles there laid down will be examined, and 
commented on. With the junior class, the effect of recent legisla- 
tion upon the Practice of Conveyancing, with reference to the framing 
of Purchase and Mortgage Deeds, will be discussed. 

The public lectures will be delivered at Gray's Inn Hall on Friday 
in each week, at two p.m., (the first lecture to be delivered on the 
4th November). The private classes will be held in the North 
Library of Gray's Inn, every Monday, Wednesday, and Friday mora- 
ing,. from a quarter to twelve to a quarter to two o'clock. 

Common Law. 

The Reader on Common Law proposes to deliver during the 


Kclaaati«nal TermiOoniinencuig the let November, 1853, eiz pabBe< 
laotares of a general character, intended aa mtrodoctory to those of 
tbetooceeding terma, The.aul^eoia to be treated of in tfaeie wbl 
IfMtnres wUl be as under : — 

lieoture I.'-^-On the Advantages derivable from a Stodf of the 
IiMr, and the Mode in which that Stady should be pursued. 

iLeotttre IL— 'Law, how distinguished from Equity. The leaiyag 
Brunches of our Common Law defined and obaracteriaed. 

Leetore IIL**-The Origin, History, and Jurisdiction of each of 
the three Superior Courts of Common Law. 

Lecture IV. — Of I^egal Rights and Remedies generally* 

Leoture V.— Mode of Procedure in the Superior Courts. 

Lecture Yl^-^Jurisdiction of, and Mode of Procedure in, the 
County Courts. 

With this private class the reader on Common Law will consider 
in detail the subjects comprised in the three latter lectures of the 
above course. He will inquire into the nature of Legal Rights and 
Remedies, and into the respective Jurisdictions of the Superior and 
County Courts. The books to be used with the private class will 
be the following : — Blackstone's (or Stephen's) Comm. voL 1, in- 
troduction, sects. 2, 3 ; vol. 3, book 5, chap. 7, and those portions 
of chap. 8 which concern purely Personal Rights and Actions; 
Smith's Leading Cases ; and any recent Treatise on the Law and 
and Practice of the County Courts. 

The lectures on Common Law during the ensuing term will be 
delivered, and the private classes will meet in the hall of the Inner 
Temple as under : — 

The public lecture on Monday in each week at two p.m« ; the first 
lecture to be delivered on Monday, the 14th November. 

The private class on Tuesday, Thursday, and Saturday in each 
week from a quarter to twelve to a quarter to two o'clock. 


MUTUAL CORRESPONDENCE. 


The following are the only additions to the last published (anth, 
pp. 15, 16), viz. Mr. J. F. Crump; Messrs. Bamett and Marlow» 
Walsall ; Mr. T. P. Di<jkin, at L. Clark's Esq., Ludlow; Mr. H. 
Gaskin, at M. Stevenson's^ Esq., Chatham. The address of Mr, 
J. Bassett (late of Rochester) is now at Messrs. Willoughby's, 
No. 4. Lancaster-place, Strand* London. 

The following names are to he erased from pp. 15, 16 ; n>., Mr. 
T. R. Addison (of Soham). Mr. W. M. Miller (of Norwich), Mr. 
T. V. Roberts (of Calthoi^-street), and Mr. J. W. Smith (of 
Gravesend). 

We are sorry to notice that there is an evident tendency in our 
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Boftsoribers to i^eUnquith ihe systetb of correBpoiktdnoe. In nomi^ 
inatanoet we are aware that this arises from the circamBtance of ttfo^ 
rnvch correBpondence being received, and tlie desire of such partiett^ 
to confine themselves to a select few.* We k«ow this lo be tlte^ 
case in several instances. ' Others, on the other hand, coitaphin that 
they do not get letters enough, which seems very stratige. We* 
caimot personally intei-fere in the matter, bat we do advise our sub« 
scribers to make a fair trial of the system ; and then we are con*' 
vhiced that its benefits; both direct and indireet, will be cdDsiderable. 
And we know that, in many instances, it has had a most imporlant * 
efifect on the sabsequent career of articled clerks^ ' • < 

For the information of seineral subscribers who have written to as, 
we beg to state that the correspondence is carried on altogether in- 
dependently of ourselves, the parties whose names are put down' in '^ 
the lists communicating in a direct manner with each other at th^ir 
convenience. The correspondence is usually on the Moot Points, > 
but, of coarse, may embrace other subjects, such as difficulties met ' 
with in reading, or in the course of business. The chief difficulty* ' 
we find from communications from subscribers is in opening a cor* ' 
respondence. Our advice is that any' party having had his name ' 
put down in our lists, should look at the Moot Points and Answers,' ' 
and finding a name attached should forthwith write to one of the > 
gentlemen respecting such Moot Point or Answer, giving his opinion 
thereon, or asking for information. Should there be no name affixed, 
let the party frn upon any one or more of the names of gentlemen in 
our lists, and address them thereon. We are confident that his com- - 
munications will receive attention, particularly if he has, which he '' 
ought to do, taken the trouble to prepare for the discussion of the 
matter mooted, 

lArhenonce the ice is broken, and it is seen that a continuance of 
the corespondence will be beneficial, there will be no difficulty as to ' 
the topics upon which future correspondence shall take place. It 
would be strange, indeed, if the Moot Points and Answers in the 
Magazine, the reading which each party mtist pursue, and the busi- 
ness transacted in the office, could n6t afiford ample topics for corre- 
spondence and discussion* 

Of course, it will happen that a correspondence commenced does 
not produce that satisfaction and progress which are so desirable, •' 
probably from the parties not being able to communicate any in- - 
formation, or from negligence, or indifference. In such cases it is 
easy to discontinue the correspondence, and to make trial in another 
direction. 
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LETTERS ON SIMPLE CONTRACTS. 


[Continued from vol. vi., p. 11.] 

m 

Letter V. — Of the value of £20 — Documents under seal, and under 
hand — Several contracts — Incorporation of other agreements — PrO' 
gressive duty — Proposals — Acknowledgments — Alterations in contracts 
— A greementsin foreign countries — Statute of Limitations — Unstamped 
agreements — Construction of Stamp Acts, 

Of the value of £20 or upwards. — ^The Btatutes do not impose an 
agreement stamp on every contract reduced into writing, even when 
the contract is not within any of the express exemptions, but only 
on contracts or agreements " where the matter thereof shall be of 
the value of £20 or upwards." This provision, it will be remarked, 
does not come, like those which we have before considered, as an 
exemption out of some general enactment (in which case the onus 
would be on the party to show that his agreement came within the 
exception), but it is itself a substantive declaration that only agree- 
ments of the value of £20 or upwards require to be stamped, thus 
throwing the onus of showing that the subject-matter of the agree- 
ment is, or rather was at the time of its execution, of the value of £20 
on the party objecting to it on the ground of the want of a stamp 
(see Liddiard v. Gale, 19 Law Journ. N.S. Exch. 160 ; Lloyd v« 
Mansall, Id. Q.B. 192). This is a point of real importance, even 
after taking into consideration the liberality with which, as we have 
seen, the courts construe exemptions, and should not be lost sight 
of by the student. The case of Orford v. Cole (2 Stark. 351) well 
illustrates these remarks. There an objection was taken to a letter 
to prove a contract of marriage being read because it was unstamped. 
The objection was overruled at the trial, and the plaintiff obtained a 
verdict. Upon the objection being renewed before the court in banc, 
Mr. J. Bay ley said that the argument on the part of the defendant 
had proceeded on the supposition that the case, where the subject- 
matter of the contract is not of the value of £20, was an exception 
to the general clause ; but it was not an exception, but a substantive 
part of the enactment, which was not to operate at all unless the 
matter of the agreement should be of the value of £20 or upwards. 
This supposed that the value' of the contract was measureable in 
order to ascertain whether the subject-matter did or did not amount 
to £20 ; but a contract of marriage was of a different description 
(see also Feltham v. Cartwright, 7 Scott, 695 ; S.C. 5 Bing. N.C. 
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569). In the case ju9t referred to it was decided that an agree- 
ment does not require a stamp, if it does not appear affirmatively 
that it relates to a matter amouoting in value to £20 (see Lid- 
dlard v. Gale, 19 Law Joum. N.S. Exch. 160). And it is further 
to be remarked that where the consideration for an undertaking or 
promise does not amount to £20 in value, the written memorandam 
does not require to be stamped, and although the. matter or thing to 
which it relates exceeds the value of £20, and the breach of nhe 
undertaking or promise may consequently give rise to a claim for 
damages beyond £20. The immediate object of the parties when 
they entered into the contract is to be regarded, and according as 
that is of less or of more value than £20, the agreement does not re- 
quire or does require a stamp. Thus, where a wharfinger received 
fifteen chests of lac dye of the value of £600, mpan the terms that 
he should for the usual wharfage ship tbem io a particular manner, 
and the dye having been lost by reason of his neglect, an action was 
brought against him to recover damages ; a written memorandam 
whereby the wharfinger acknowledged the receipt of the chests and 
undertook to ship them four, in a ship was tendered in evidence, but was 
objected to, on the ground that the subject-matter thereof, the fifteen 
chests of lac dye, was of the value of £600, which amount the plain- 
tiff sought to recover by his action,, and that therefore the memo- 
randum ought to have been stamped. It was, however, held that 
the matter of the agreement within the meaning of the Stamp Acts 
was the wharfage and charge on shipment, which the wharfinger 
was to receive as the consideration of his promise, and as this 
amounted to a few shillings only, the memorandom did not require a 
stamp (Chadwick v. Sills, R. and M. 15 : see also Ames v. HiU, 2 
Bos. & Pul. 150; Melanotte v. Teasdale, 13 Mees. and W. 216 ; 
Taylor v. Steele, 1 1 Jur. 806). In a case where the plaintiff agreed 
in writing with the defendant to do the brick work of a certain 
building for the sum of £1 148. per rod, the defendant to find ail 
materiHls, it was held that the agreement did not require a stamp, 
it not appearing at the time of making it that its value amounted to 
£20, though the work done ultimately exceeded that amount (Lid- 
diard v. Gale. 4 £zoh. Rep. 816 ; S.C. 19 Law Joum. N.S. Exch. 
389). An agreement of reference of all matters in dififiBrence ia a 
cause does not require a stamp when it does not appear that the 
matter of the agreement is of the vakM of £20 (Uoyd v. MauseU, 1 
Pract. Rep. 130; S.G. 19 Law Joum. N.S. Q.fi. 192). 

Documm^sumier «Htf.-*-It wiH be observed that both the 55 Geo. 
8, c. 188. and the 13 & 14 Vic. c. 97, apeak of sigreeiiieots ** under 
htmd tmfy," and consequeiitly the agreement atamp ia not applicable 
to agreemeiita or cooiraeta imder sm{, whiok anm be stamped aa 
4Mis» swe., wkk a deed ataaap of £1 i5a. keaidea pvagveaaive daftf>> 
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This is by virtiie of tbe proTieion in the 55 Qeo. S, c. 1 83, to the 
fo]lowiDg effect :•— " Deeds of any kmd whatever not otherwise 
charged in this schedule, nor expressly exempted from all stamp 
daty." And it is to be remarked that if the agreement under seal 
be in respect of any of the exemptions before mentioned, it must yet 
be stamped as a deed, for the exemptions are merely in respect of 
agreements under hand only, and so a dted (whieb is under seal) is 
not exempted from duty. Thus, by way of examplci if an agreement 
for the sale of goods were to be made under seal so as to be a deed, 
it must have a deed stamp {per Bayley, Just, in Clayton v. Burten- 
shaw, 5 Barn, and Ores. 45). 

" Under hand," — ^The statute speaking (as above observed) of 
agreements under hand, it has been contended that an agreement 
signed by the plaintiff only does not come within the act, and so 
does not require to be stamped. But it has been decided in Hughes 
V. Budd (4 Jurist 654), that where the agreement is an essential part 
of the contract between the parties, it must be stamped though it is 
signed by one only of the parties. Still, where neither of the parties 
had signed the agreement, it certainly seemed at first sight to be a 
case not coming within the Stamp Acts, for such an agreement 
might reasonably be said not to be " under hand." But it is to be 
observed that the words are ** under hand only," and the statutes 
evidently use those words to distinguish agreements not under seal 
from those which, are of that solemn nature, and upon which are 
imposed a different duty. As was observed by Mr. J. Maule 
in the case presently referred to, if the act be looked at there can be 
little doubt that its proper construction is, that agreements not under 
seal are what are intended to be designated by the words " under 
hand only ;" if that were not so, the whole object of the act would 
be defeated, and parties might derive all the benefit which arises 
from an agreement being reduced into writing, and avoid the stamp- 
duty, by merely omitting to sign it with their nannes. Accordingly 
it has been decided (Chad wick v. Clarke, 1 Com. Ben. Rep. 700 ; 
S.C. 9 Jurist, 539), that an agreement of demise, the terms of which 
have been assented to by the parties to it, although it has not been signed 
by them, is not admissible in evidence without being stamped. 

In connection with the above cases and the doctrine established 
by them, it may be observed that Mr. Just. Erskine, in 
Vaughton v. Brine (1 Mann, and Gr. 364; 4 Jur, 464), said that 
tho Stamp Act applied to such documents only as would be evidence 
against both the contracting parties ; but it would seem, as Mr. B. 
Parke said in Beeching^ ▼. Westbrook (8 Mees. and W. 411), to be 
more correct to say that '* the Stamp Act does not impose a stamp 
on every docoeEient which refers to, and so furnishes evidence to 
prove an agreement ; it is required only on documents in which 
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parties put down the terms by which they intend to be mutually 
bound." The learned judge referred to this again in Knight v. 
Barber (10 Jur. 930 ; S.C. J 6 Mees. and W. 66). 

Several contracts on one piece of paper, — It eometimes happens 
that on the same piece of paper several contracts are to be found ; in 
such cases the rule is that each contract should have a separate 
stamp. Thus, where an agreement was made to trot two horses a 
certain distance in a given time, and subsequently an indorsement 
was made on the back doubling the amount betted, it was held that 
they were distinct contracts, and that each required a stamp (Robson 
V. Hall, I Peake, 127 ; see also Doe v. Day, 13 East, 246 ; Bacon 
V. Simpson, 3 Mees. and Wels. 78). In these cases there were in 
point of fact distinct contracts, but there may be various stipulations 
and engagements entered into at the same time by several persons, 
being the several parts of one contract, and together constituting 
one transaction ; in such case one stamp only is requisite (R. v. 
Louth, 8 Barn, and Ores. 247). Thus, where a debtor compounds 
with his creditors, and each creditor executes the same deed (as is 
usually the case) covenanting to give a further day for payment, or 
to take a certain sum as a composition, every covenant is in fact a 
separate covenant, and the several deed of each creditor who signs 
the deed, but the whole being one transaction, a separate stamp is 
never required (per Mansfield, C.J., in Bowen v. Ashley, I New 
Cas. 278 ; see Ramsbottom v. Davis, 4 Mees. and Wels. 584). 

Though where there are distinct contracts on one piece of paper, 
several stamps are, as above stated, required, yet a party may recover 
on one of the contracts if it be stamped, or the stamp on the paper 
can be appropriated to it, though the other contracts are not stamped. 
Thus, in the above case of Robson v. Hall, there being one stamp 
on the paper, and on the front part of it, it was held that the plain- 
tiff might recover on the original wager, but not the double amount 
mentioned in the indorsement. Where there is but one stamp on a 
paper containing distinct contracts, its juxta-position to a particular 
contract, or other circumstances, may determine to which it is to be • 
applied, but if it be doubtful to which agreement the stamp was in- 
tended to apply, none of the agreements can be received in evidence 
(Doe V. Day, 13 East, 241 ; Shipton v. Thornton, 9 Adol. and Ellis. 
331 : Doe v. Fereday, 12 Id. 27). 

Where several parties enter into a contract wluch gives each a 
separate interest in some common subject-matter (as a subscription 
to some undertaking) one stamp is sufficient (Davies v. Williams, 13 
East, 232). And this doctrine has been extended to the case of 
several persons jointly conveying their separate interests in certain 
shares of an incorporated company, one ad valorem stamp being held 
sufficient (Wills v. Bridge, 4 Ezch. Rep. 93). 
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Incorporation of other agreements, — Progressive duty, — la 
counting the number of words of an agreement for the purpose of 
ascertaining whether it requires a progressive duty, the statute 
requires that *• every schedule, receipt, or other matter put or in- 
dorsed thereon, or annexed thereto,*' should be included. On the 
55 Geo. 3, c. 184, the words of which are similar to the 13 & 14 
Vict. c. 97 {supra, p. 4) it was held that the stamp on an agree- 
ment which incorporates by reference a clause in a former one (duly 
stamped) is properly regulated by the quantity of words in the second 
agreement only ; and that the clause referred to was not to be 
counted (Atwood v. Small. 7 Barn, and Cres. 390 ; Weedon v. Wood* 
bridge, 1 3 Jur. 63U, note) ; and the indorsement on the formei* 
document does not affect the stamp thereof, as such a subsequent 
indorsement is not such an one as the stamp acts contemplated 
{Ibid), These decisions were followed by that of the Fishmongers' 
Co. V. Dimsdale (16 Jurist, 799), where a short memorandum, 
stamped as such, was indorsed on a previous agreement between the 
parties, and by such memorandum the whole terms of the agreement 
were explained, and their operation limited in point of liability and 
time ; on an objection that the memorandum should have been 
stamped according to its own length and that of the agreement, it 
was held in the Exchequer Chamber that a memorandum was a 
distinct agreement, and so sufficiently stamped without counting the 
agreement on which it was indorsed. Also, that if it had incorpo. 
rated the agreement on which it was indorsed, the number of words 
in such agreement was, according to the two cases above referred to, 
immaterial, and that then it was a case not exactly met by the 
Stamp Act. The Legislature has adopted these decisions both re* 
trospectively and prospectively by the 13 & 14 Vict, c, 97, sec. 11 of 
which, after reciting that " by the several acts now in force relating 
to the stamp duties, as well as by this act, certain stamp duties, 
called progressive duties, are jmposed upon deeds and instruments in 
respect of certain quantities of words contained therein, together 
with any schedule, receipt, or other matter put or indorsed thereon 
or annexed thereto : and whereas doubts are entertained whether 
such progressive duties. are chargeable on any deed or instrument in 
respect of the words contained in any other deed or instrument liable 
to stamp duty, and duly stamped, which may be put or indorsed upon, 
or annexed to, or referred to in or by such first mentioned deed or 
instrument, and it is expedient to remove snch doubts," declares and 
enacts " that the same progressive duties shall not be deemed or 
held to be, or to have been imposed or chargeable upon any deed or 
instrument, in respect of the words, or any quantity of the words 
contained in any other deed or instrument liable to stamp duty, and 
duly stamped, which may be, or may have been pat or indorsed 
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apon, or annexed to each first mentioned deed or instrament, or 
wbicb may be, or may have been in any manner incorporated with 
or referred to in or by the same." 

Proposals, — It w not every writing relating to the transectione 
between the parties which requires a stamp : as Mr. B. Parke observed 
in Beeching v. Westbrook (8 Mees. and W. 411), " a stamp is not 
imposed by the act upon every docoment which it refers to, and so 
furnishes evidence to prove an agreement ; it is required only on 
documents in which the parties put down the terms by which they 
intend to be mutually bound." It is well established that an agree- 
ment not binding per se on the parties need not be stamped {par 
Fatteson, J. inR. v. St. Martin's, 2Adol. and £11. 210; see i Scott, 
N. R. 2oB)» Thus, a mere proposal or offer in writing by one of 
the parties, though the other party should agree to the terms, and 
the transaction be concluded between them accordingly, does not 
require to be stamped. In such cases it is at first uncertain whether 
or not the written proposal will be accepted by either party, and it 
is therefore the subsequent oral agreement which forms the. binding 
contract (see Drant v. Brown, 3 Barn, and Ores. 665 ; Vollans v* 
Fletcher. U Jar. 416; Hudspeth v. Yamold, 14 Jur. 578; Shackell 
V. Rosier, 2 New Cas. 640). In a very recent case, which was an 
action by a schoolmaster for a sum of money in lieu of three months' 
notice of the removal of the appellant's (the defendant's) sons from 
school, it appeared that the appellant's agent, having expressed a wish 
to place the appellant's sons under the respondent's (the plaintiff's) 
care, received from the latter a prospectus, which stated that the 
terms were sixty guineas per annum, and that three months' notice 
or payment was required previously to the removal of the pupil. The 
respondent, at the time of delivering the prospectus, agreed, verbally, 
that the boys should be charged for at the rate of fifty guineas per 
annum each. The boys were thereupon sent to the respondent's, 
and were taken away without the stipulated notice. It was held 
that the prospectus was a proposal and not an agreement, aod that 
no stamp was necessarv (Clay, app.. Crofts, resp. ; 20 Law Joum. 
N. S. Exch. 361). 

Somewhat analogous to cases of proposals, are entries in the books 
of public companies of resolutions of the directors for the employ^ 
ment of the officers of, or the sopply of goods, &c. to the company. 
There have been held not to be agreements or minutes of agreement 
requiring a stamp (Vaughton ▼. Brine, 1 Scott, N. R. 258 ; S.C. 
4 Jur. 464). As Tindal, C. J., there observed, such a resolution is 
either a proposal for an agreement before it is made, or an admission 
after it is made ; in neither case does it require a stamp. (See also 
l4ucas V. Beach, 1 Scott^ 350). 

AcinowkdgmenU'^AdmissionB.'^AA before seeB, the words of the 
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Stamp Act are '^ agreements, whether the «aine ehaiU be onljr tvUmtee 
of a coDtract, or obligatory upon tbe fwrtiea "hom ka being « avritken 
agreement." Notwithstanding these words of the «at, it is esta- 
blished that an acknowledgment, though evidence of a oontraei be- 
tween the parties as a snbseqaent admission, does not require a 
stamp, the real contract of which tiw acknowledgment is eridence 
having been before complete. It is also 'established tbat a measo- 
randum of acknowledgment, which only expresses the same prosBise 
or conseqaence which the law wouM hnply from the aoknowledg- 
ment, does not require a stamp. These observations will aooomit 
for the decision in the following case, which was en action of assump- 
sit on a special agreement, whereby plaintiff, for certain conside- 
rations, was to pay defendant a snm of money and accept a bill of 
exchange at eighteen months, and deliver the same to defendant, 
the bill to be on certEun conditions null and void ; and defendant 
promised that if he should negotiate the bill, and the conditions 
should be fulfilled, he would indemnify plaintiff against the bill. 
Averments tbat the bill was deposited on tbe terms that the con- 
ditions were fulfilled, and the bill became null and void. Breach, 
that defendant did not indemnify plaintiff. Pleas, non aammpnt, 
and a traverse of the averment that tbe bill was deposited on these 
terms. On the trial the plaintiff gave oral evidence which showed 
that there was an agreement between plaintiff and defendant, bift 
failed in showing its terms. He then produced a paper signed Jby 
defendant, dated after the parol agreement, in these words, '* I have 
this day received from plaintiff a bill for £27 10s. at eighteen months' 
date, on condition that if," &c. (stating the conditions in the decla- 
ration, but not the rest of the agreement), the bill to 'be null and 
void ; it was held that this paper did not require a stamp (De Por- 
qnet V. Page, 15 Q.B. 1073 ; S.C. 15 Jur. 148). 

Where a paper purports to be a receipt, and as such requires a 
stamp, and also purports to be an agreed statement of accounts, and 
as such not requiring a stamp, it may be given in evidence to show 
tbe agreed state of accounts only (but not to show the fact of pay- 
ment) though it does not bear a stamp as a receipt (Matheson v. 
Ross, Ho. Lords Cas. 286; S.C. 13 Jur. 307). 

Alteration in contract. — Where an agreement has been completed 
by the parties and duly stamped, the stamp, which is thereby 
become Jiinctua officio, cannot be used a second time for another in- 
strument, and the insertion of material terms after the agreement 
has become operative, is, in efi%ct, a new agreement, and requires a 
fresh stamp. But the subsequent alteration of a written agreement 
in a point not material (being for tbe purpose of making the agree- 
ment conformable to the original terms agreed on) made by conaeotaf 
all parties, does not render a fresh stamp necessary (see Sptcer t. Bor* 
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gei8, 1 Cr. Mees. and Rose. 129 ; Cole v. Parkin, 12 East, 471). 
Indeed, as Mr. Jaat. Erie caid in the caae of Fishmongers* Co. y. 
DioDsdale {16 Jur. 800), the principle is that if subsequent additions, 
though made by indorsement, were within the original contempla- 
tion of the parties, it is only one agreement. 

Agreements executed in foreign countries. ^^E,^er since the time of 
Lord Hardwicke it has been considered as settled that an English 
court of justice cannot take notice of the revenne laws of a foreign 
state. It would be productive of great inconvenience if, in every case 
in which an instrument was executed in a foreign country, the courts 
in England were to receive in evidence what the law of that country 
was in order to ascertain whether the instrument was or was not 
valid (per Abbot, C. J., in Jones v. Catherwood, 3 Dowl. and Ryl. 
190; per Ld. Mansfield, in Holman v. Johnson, Cowper, 343). It 
may, therefore, be considered to be fully established that a docu- 
ment will not be rejected as evidence on the ground that it has not 
been stamped in the manner required by the law of a foreign country. 
Still, it is clearly laid down that where the law of a foreign country 
renders a contract invalid unless stamped in a particular way, a con- 
tract not so stamped cannot be enforced in the English courts (Bris- 
towe V. Secqueville, 14 Jur. 764; S.C. 19 Law Journ. N.S. 
Excheq. 289 ; explaining the report of Alves v. Hodgson, 7 l^erm 
Rep. 241). 

Statute of Limitations, — The 9 Geo. 4, c. 14, s. 8, exempts from 
stamp duty any agreement made necessary by that act to avoid the 
Statute of Limitations. Under this enactment it has been held that 
a qualified promise to pay, put in evidence not to prove the debt, 
but to rebut the Statute of Limitations, is exempt from stamp -duty 
(Norris v. Dixon, 4 Adol. and Ellis, 845). Such an acknowledg- 
ment must, when given in evidence, be strictly confined to the pur- 
pose of taking the case out of the Statute of Limitations, and cannot be 
received as evidence of the contract upon which the debt originated. 
And where parties mean to make an instrument solely to prevent 
the operation of the Statute of Limitations, they must take care not 
to import into it terms which will make it liable to stamp-duty as a 
promissory note, for a promissory note which is void for want of a 
proper stamp cannot be used as an acknowledgment under the above 
statute (Jones v. Ryder, 4 Mees. and Wels. 32). 

Unstamped agreement used for collateral purposes. — ^As we have 
already seen, the various Stamp Acts provide that no document 
liable to be stamped shall be pleaded or given in evidence in any 
court of law or of equity unless the s^me be duly stamped. Where, 
however, an unstamped document is tendered in evidence, not for the 
purpose of establishing the fact contained in it, or to enforce its per- 
formance, but in order to prove or establish some collateral fact, the 
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conrts will admit it. In civil cases this is frequently done, and the 
later cases have carried the doctrine farther than the earlier ones 
did. It is not necessary for our present purpose to enter at large 
into this subject, inasmuch as it is a matter necessarily distinct from 
the enforcement of a contract as such. The reader, however, will 
do well to consult the following recent cases : — Matheson v. Ross, 
2 House of Lords Cases, 286 ; 13 Jur. 307; Holmes v. Sixsmith, 
21 Law Journ. N.S. 312 : S.C. 16 Jur. 619; Rex v. Gompertz, II 
Jur. 204 ; Phillips v. Higgins, 20 Law Journ. N.S. Q.B. 357. 

Unstamped document — Restraining party from objecting. — ^The 
courts formerly, under special circumstances, as where the party 
applying had been prevented by the opposite party from having the 
original instrument stamped at the time of its execution, and the in- 
strument is not in the applicant's possession, on making an order to 
produce a copy of the instrument to be stamped, went on to direct 
that if the party produced at the trial that copy stamped, the oppo« 
site party should be precluded from producing the unstamped origi- 
nal (see Bousefield v. Godfrey, 5 Bing. 418 ; Goodliff v. Fuller, 14 
Mees. and W. 4). This power, however, was a very questionable 
one, and has been now repudiated. Thus, the Court of Queen's 
Bench have decided that in an action founded upon a document in 
which both parties have an interest, and which was in the possessior 
of one, but is said by him to have been lost, a judge cannot order 
that if such party does not produce the document to be stamped, a 
copy, duly stamped, shall be read in evidence at the trial, and that 
the original shall not be produced on the other side, nor objection 
taken to the want of a stamp on the original. The court rescinded 
such an order after it had been enforced by the judge at nisi prius, 
and made a rule of court (Rankin v. Hamilton, 15Qa. Ben. Rep. 187 ; 
see Phillips v. Higgins, 2 Pract. Rep. 355 ; S.C. 20 Law Journ. 
N.S. Q.B. 235). 

Construction of Stamp Acts, — We may just mention that this 
courts put a liberal construction on the Stamp Acts, as they impose 
a heavy burden on the subject, which is not to be done by implica- 
tion on too rigid a construction ; it must be clear that the Legislature 
intended to charge the instrument in question (Denn v. Diamond, 
4 Barn, and Cres. 243 ; Tomkins v. Ashby, 6 Barn, and Ores. 
541), or, as Mr. Baron Parke said in Fishmongers' Co. v. Dimsdale 
(16 Jur. 401), the words of the Stamp Act must be very clear for 
the imposition of a charge upon the subject (Wroughton v. Turtoim 
11 Mees. and W. 567). Words of exemption are to be largely ex- 
pounded (Warrington v. Furber. 8 East, 242). If parties choose 
to divide their contracts so as to lessen the amount of stamps, they 
may legally do so (Hawkins v. Clutterbuck, 2 Car. and Kir. 810 
Dart, -283, 2nd edit.) 
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QvassiOKa on Lsttxe V. 

1 . Do tbe Stamp Acts reqoire agreements of the valoe of £20 
and apwarda to be pat into writing ? 

2. Can the party to a written unstamped agreement recover on it 
bj any and what means ? 

3. Where it appears at a trial that there is a wntten contract 
respecting tbe matters in dispute, must it be produced stamped ? 

4. What are the principal statutes relating to stamps ? 

5. What are the provisions of the 13 & 14 Vic. c. 97 as to stamps 
on agreements ? 

6. State what agreements are exempted from stamp-duty. 

7. Does an agreement for the hire of a labourer, artiOcer, or com- 
mon servant require a stamp ? 

8. Does an agreement relating to the sale of goods, wares, or 
merchandise, require a stamp ? 

9. If, besides the sale of goods, the agreement cancel a previous 
contract, will it require a stamp ? 

10. Must the sale of goods be the only object of the agreement* 
or will it suffice if it be the primary object ? 

11. Must money pass on the sale of the goods, or will it suffice if 
a previous debt is to be cancelled ? 

12. Are guarantees for the payment of the price of goods sold 
exempted from stamp-duty ? 

In case a contract respecting goods should also relate to other 
matters, would the contract be exempt from stamp-duty ? 

Are any and what stamps required on contracts relating to fixtures ? 

Are executory contracts respecting goods within the exemption 
of the Stamp Acts ? 

Must a written contract for tbe future manufacture and supply of 
goods within the 9 Geo. 4, c. 14 (Stat, of Frauds Extension Act) 
be stamped ? 

Where several letters are offered in evidence to prove a contract, 
must they all be stamped ? 

Are any and what letters specially exempted from stamp-duty ? 

What must be the value of the consideration of an agreement to 
require a stamp ? 

Is the value at the time of the making of the contract to be con- 
sidered, or at any and what other time ? 

Would a contract of marriage require a stamp ? 

Is the value of the consideration or of the subject-matter of the 
contract to be considered in ascertaining whether or not a stamp is 
required ? 

Supposing a contract relating to goods were under seal, would it 
require a stamp ? 


lATTBRft OM SmniB CONTBACTI. 87 

Do the provisions aa to stamps on agreements apply to contracts 
tinder seal, or what stamp do they require ? 

If an agreement should be signed by one of the parties only* 
would it require a stamp ? 

Does an agreement not signed by either party require a stamp ? 

What is the real meaning of the expression in the Stamp Acts of 
agreements, " under hand only ? ** 

On what documents do the stamp acts require an agreement 
stamp to be affixed ? 

If several contracts be written on the same piece of paper, will one 
stamp suffice ? 

In such case is there any and what circumstance which will en- 
title a party to recover on one of the contracts, though the others be 
unstamped ? 

Where several parties join in one contract respecting a matter in 
which they have several interests, will one stamp suffice ? 

Is any and what progressive duty payable in respect of a docu- 
ment incorporated with the agreement by reference? 

If an agreement be indorsed on another duly stamped instrument, 
will it be necessary to count the words of the original instrument in 
order to ascertain the proper stamp ? 

Will an agreement, not signed by the parties, and not being binding 
on them per se, require a stamp ? 

Will a proposal afterwards accepted require a stamp ? 

Does a resolution of a public company, entered in their books, to 
employ a party or to purchase goods, require to be stamped ? 

Does a mere acknowledgment, operating as an admission of a 
contract, require a stamp ? 

Suppose the acknowledgment should express in words the same 
promise or consequence which the law would imply from the mere 
acknowledgment, would a stamp be required ? 

Where a paper purports to be an agreed statement of accounts 
and also a receipt, can it be used without a stamp ? 

Where an alteration is made in an agreement, is a new stamp 
required ? 

Will English courts take notice of the revenue laws of foreign 
states ? 

Will a document be rejected in an English court because it is not 
stamped, as required by the law of the foreign country where it 
was made ? 

If, by the law of a foreign country the contract is invalid, unless 
stamped in a particular way, can it be enforced here if not so 
stamped ? 

Must an acknowledgment under the Statute of Limitations be 
stamped? 
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Can an unstamped document be used for any and what purposes 
Will the coarts restrain a party from objecting to the want of ^ 
stamp on a document ? 

Do the courts construe the Stamp Acts liberally in favour of non- 
liability ? 


QUESTIONS AND ANSWERS 

ON THE 

NEW EQUITY PRACTICE. 

[Continued from p. 32.] 

Sales in Foreclosure Suits — Misjoinder — Revivor — Declaraicry 
Decree — Partial Relief — Abatement of Suits — Supplemental Mnier 
— Special Directions as to taking Accounts — Sales of Real Estate — 
Income of Real Property — Injunctions — Cases, Sfc. to Courts of Law 

Sales in Foreclosure Suits. 

Have the courts of equity any and what power to direct a sale 
in suits for foreclosure of mortgages ? 

The courts may, in any such suits, upon a request of the mort- 
gagee, or of any subsequent incumbrancer, or of the mortgagor, 
or any person claiming under them respectively, direct a sale of the 
mortgaged property, instead of a foreclosure of the equity of re- 
demption on such terms as the court may direct, and, if thought fit, 
without previously determining the priorities of incumbrances, or 
giving the usual or any time to redeem (c. 86, s. 48). 

Ni)TE. — The courts do not act on the above provision as a matter 
of course, and thev will not order a sale in a foreclosure suit unless 
there is such complication that the common decree for foreclosure 
cannot be conveLiently worked (Hiorns v. Holton, 16 Jur. 1077; 
Roberts v. Price, 21 Law Tim. 209). Where a sale is directed 
under the above section, it is not for an immediate sale, unless the 
defendant consents, but a day is named for payment, and, on default 
of payment at that time, the sale is directed (Smith v. Robinson, 20 
Law Tim. 205). 

If the request for sale be made by any subsequent incumbrancer, 
or the mortgagor, or by any one claiming under them, will the sale 
be made as a matter of course ? 

Xo ; for the consent of the mortgagee or the persons claiming 
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under him must be obtained, or the party making such request must 
deposit in court a reasonable sum of money, to be fixed by the court, 
for the purpose of securing the performance of such terms as the 
court may think fit to impose on the party making such request 
(c. 86, 8. 48). 

Misjoinder — Revivor. 

Where there is a misjoinder of plaintiffs, and the plaintiff having 
an interest shall have died, leaving a plaintiff without an interest on 
the record, what may be done ? 

In such case the court may, at the hearing of the cause, order the 
cause to stand revived, as may appear just, and proceed to a decision 
of the cause, if it shall see fit, and give such directions as to costs 
or otherwise as may appear just and expedient (c. 86, s. 49). 

NoTB. — See as to misjoinder, vol. 5, N. S. p. 677. 

Declaratory Decree — Partial Relief. 

It was a well-established rule of equity that the court could no 
make a merely declaratory decree without adnninistering relief, or de* 
cree a partial execution of trusts ; the object of the court was to make 
such a decree as would prevent any future litigation by any person 
having an interest in the property. By Sir Geo. Turner's Act 
(the 13 & 14 Vict, c, 35, stated 2 Mag. N. S. 227-232) the courts 
indeed were enabled to make a declaratory decree, but this could only 
be done where the parties agreed on a special case [see 5 Mag. 
N. S. 677, for the new enactments, which are here again referred to 
on account of their importance]. 

Will courts of equity make a merely declaratory decree ? 

Yes, they will make binding declarations of right without granting 
consequential relief (c. 86, s. 50 ; . 5 Mag. N. S. p. 677). 

Will courts of equity adjudicate between parties without requiring 
the whole trusts and purposes of the deed, will, or other instrument, 
to be executed under the direction of the court ? 

Yes, and that without taking the accounts of the trustees or other 
accounting parties, or ascertaining the particulars or amount of the 
property touching which the question or questions may have arisen 
(c. 86, 8. 51 ; 5 Mag. N. S. p. 677). 

Abatement of Suits. 

i^The death of any material party to the suit where his interest 
passes to his representatives, or the marriage of a feme sole plaintiff, 
abates the suit. So the bankruptcy or insolvency of a material 
party renders the suit defective. In such cases a bill of revivor or 
a supplemental bill became necessary (see Pract. £q. pp. 253. 254, 
399—640). The 15 &.16 Vic. c. 86, s. 52, dispenses with the 


xxeoeeeity for bills of revivor or of BQpplement, and cobttitatet e 
cheaper and more expeditious proceeding by ao order of course.'] 

Wbere a suit becomes abated by death, marriage, or otherwise, 
or defective by reason of some change or transmission of interest or 
liability, bow may snch suit be revived or be carried on ? 

In lieu of exhibiting a bill of revivor or supplemental bill, an order 
to the effect of the usual order to revive, or the usual supplemental 
decree, may be obtained as of course, npon an allegation of the 
abatement of the suit, or of the same having become defective, and 
of the change or transmission of interest or liability (c. 86, s. 52). 

NoTB. — A difficulty arises on the above section, where it is sosght 
to revive a suit against the representatives of a deceased defendant. 
In snch a case formerly the bill of revivor or supplemental bill inter- 
rogated the defendants to obtain an admission of assets. If the 
defendants admitted assets, the cause proceeded against them on an 
order to revive only, but if that admission were not made the cause 
mnst have been heard for the purpose of obtaining the necessary 
accounts of the estate of die deceased defendant, to answer the de- 
mands made against it by the suit. In fact, the bill prayed not only 
that the suit might be revived, but that, in case the defendants should 
not admit assets to*answer the purposes of the suit, those accounts 
might be taken, and so far the bill was in the nature of an original 
bill (see 2 Dan. Pfact. 1420, 2od edit.) Now, the 52nd sec. of 
the act does not contain any provision for obtaining an admission of 
assets, and the Master of the Rolls has refused to allow a clause to 
be added to the order to revive, to the effect that if the representa- 
tives did not admit assets of their testator, the usual accounts might 
be taken againat them. His Honour observed that the plaintiff 
must proceed against such representatives as if they had been ori- 
ginally parties to the suit (Ely v. Waddelow, 20 Law Tim. 256). 
It should seem from this decision, and that in Heath v. Chapman 
(17 Jur. 570), that in auch cases the plaintiff should file a supple- 
mental bill as heretofore. Since the above was written the case of 
Hart V. Tuik (22 Law Tim. 192) has been brought before the Lord 
Chancellor. There a defendant had died ftfier a decree had bean 
made in the cause, and he devised his interest in the suit to his wife 
and children. The Lord Chancellor hdd that the proper course, in 
order to bring the devisees before the court, was to file a statement, 
in the nature of supplemental matter, under sec. 53 of the act, and 
the Ord. of 7th Aug. 1852, pi. 44 (see pMO> *Qcl then to obtain a 
supplemental decree as of course. This, probably, will be the pro*> 
ceeding to be taken against tbe personal representatives of the party 
to a suit. It has been decided by the Lords Justices (ov«>-ruliog 
Ite doubt of Stuart, V. C.) that in an administration-suit, by the 
eatator's eaeoutors and trustees, on the deatk of the sole plaintiff 
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usual attpfdeneatal decree under the aboiw SSad section oMy he 
made on behalf of a creditor not a party to the suit, hut found to be 
a creditor by the Master's report, he having served the parties who* 
had a supplemental bill been filed, would have been defendants, with 
notiee of the application^ and they not having appeared (Lowes v. 
I^owes. 20 Law Tim. 196; S.C. 16 Jur. 991). The assignee of 
one of several plaintiffs in an administration-suit has been allowed 
to revive under the above 52nd section (Westell v, Leslie, 20 Law 
Tim. 243). As to the death of an official assignee in bankruptcy* 
and the suhstitution of his successor, see Gordon v. Jesson* 20 Law 
Tim. 231. 

NoTB.-^The time for the defendant to appear is eight days after 
the service of the order to revive. In default of such appearance 
the defendant formerly became liable to the ordinary process of con* 
tempt, but in lieu thereof the plaintiff might and usually did eater an 
appearance for the d^endant (2 Daniel, 1421. 2nd edit.; Praet. 
£quity, p. 404). It appears that now an order for leave to enter 
an appearance for the defendant is required (see Cross v. Thomas, 
17 Jur. 336 ; S.C. 21 Law Tim. 2). So, also, where an order baa 
been made for substituted service of the order to revive (Forster ▼. 
Menzies, 21 Law Tim. 123; S.C. 17 Jur. 657). However, if a 
defendant should not enter an appearance within the eight days, and 
does not apply within the period prescribed by the Ord. of 7th Aug. 
1852, t.«., within twelve days after service of the order to revive, it 
will not be necessary for the plaintiff to enter an appearance for the 
d^endant. At least such was the opinion of Y. C. Stuart in the 
case of Hanbury v. Ward (22 Law Tim. 183). There a defCTdaat. 
upon whom an order to revive under the above section had been 
served, did not enter an appearance within eight days, or apply to 
have the order discharged within the twelve days alluwed by the 
order of Aug. 1852. He appeared, however, by counsel on further 
directions. An application was afterwards made to the V.C. by the 
pkintiff for leave to enter an appearance for the defendant, nunc pro 
tunc, whieh was refused, on the ground that the order to revive had 
become absolute, and that, therefore, an appearance for the defen- * 
dant was unnecessary. 

If a party served with an order to revive, &c., be under any dis* 
ability, not being coverture, what must be done to render it effectual? 

A guardian ad lUem must be appointed for a party under such 
disability, and until this is done, and, indeed, until twelve days 
therealter, the order to revive or to earry on the proceediogs will be 
of no force or effect as against mieh person (e. 86, s. 52 ; Ord. of 
1^ Aug. 1852, pL 43). 

What is the effeot of an order to revive or to continue a suit ? 
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On its service on the party or parties who would formerly have 
been defendant or defendants to a bill of revivor or supplemental 
bill, the order will be binding on such party or parties in the same 
manner as if obtained after such bills. And such party or parties 
thereby become a party or parties to the suit, and must appear thereto 
within such time and in like manner as if he or they had been duljr 
served with process to appear to a bill of revivor or supplemental 
bill (c. 86, s. 52). 

Can the party served with an order to revive or to proceed apply, 
-when, and how, to discharge same, and on what grounds ? 

The party served with such an order may, within twelve di^s 
after service thereof, if under no disability iezcept coverture, or if 
under any other disability, then within the same time after the ap- 
pointment of a guardian ad litem for him, apply to the court either 
by motion or by petition to discharge such order on any ground 
which would have been open to him on a bill of revivor or supple- 
mental bill (c. 86, s. 52 ; Ord. of 7th Aug. 1852, pi. 43). 

Supplemental Matter. 

[We have before, vol. v., p. 684, referred to the provisions of sec. 
53 of the 15 & 16 Vict. c. 86, as to introducing by amendment 
matter arising subsequently to the filing of the bill, and therefore 
only a short statement of the provisions of that section, and of the 
rule of court thereon, will be here necessary.] 

Is it necessary to file a supplemental bill for the purpose only of 
stating or putting in issue facts or circumstances occurring after the 
institution of a suit ? 

No, but such facts or circumstances may be introduced into the 
original bill by way of amendment, if the cause is in a state to allow 
thereof (c. 86, s. 53 ; 5 Mag. N.S. p. 684). 

If the cause is not in such a state as to allow of an amendment, 
adding new matter, being. made in the bill, how is such new matter 
to be stated ? 

In such case the plaintiff may state the facts or circumstances 
occurring after the institution of the suit, by filing a statement, 
either written or printed, to be annexed to the bill. Such pro- 
ceedings, by way of answer, evidence, and otherwise, are to be had, 
as if the statement were embodied in a supplemental bill, but the 
proceedings may, by order of the court, be accelerated (c. 86, s. 53 ; 
Ord. of 7 Aug. 1852, pi. 44). 

Note. — It has been held that a petition to the court is within the 
above 53rd section. Therefore, where a female petitioner had 
married after the filing and stamping of the petition, the petition was 
allowed to be amended, by making it the petition of the husband and 
wife ; the amended petition, however, was held to require a fresh 
stamp (Robinson v. Hewitson, 20 Law Tim. 154). 
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Special Dirxctionb ab to taking Accounts. 

Is a court of equity empowered where an account is required to 
be taken, to give special directions as the mode of taking the same, 
and how and when may the same be done ? 

A court of equity may give such special directions, and that either 
by the decree or order directing the account, or by any subsequent 
order, upon its appearing to the court that the circumstances of the 
case are such as to require such special directions (c. 8G, s. 54). 

NoTB.— By sect 42 of the 15 & 16 Vict. c. 80, the court may 
call in the assistance of accountants and merchants, and act upon 
their certificate. 

Where accounts are required to be taken, may the (iourt give any, 
and what directions as to books of account being received as 
evidence ? 

The court may direct that in taking the accounts the books of 
account in which tbe accounts required to be taken have been kept, 
or any of them, shall bs taken as primd facte evidence of tbe truth 
of the matters therein contained, with liberty to the parties interested 
to take such objections thereto as they may be advised (c. 86, 
s. 54). 

NoTX. — See as to cases before the act (Lodge v. Prichard, 20 
L«w Tim. 274); 

Sales of Rbal Estatb. 

Can the court direct a sale of real estate, the subject of a suit, before 
decree, in any, and what case ? 

Yes, where it appears to the court that it will be necessary or 
expedient that such real estate should be sold for tbe purposes of the 
iioit. Such sale is to be as valid to all intents and purposes as if 
directed by a decree made on the hearing of tbe cause (c. 86, 
8. 55). 

Note. — In the case of Prince v. Cooper (20 Law Tim. 269) the 
Master of the Rolls observed that the above section was intended to 
apply to cases where, for the protection of the property, or for any 
other cause, it was necessary to come to the court for an order for 
a sale ; but that it did not extend to enable any party in a contested 
suit, upon an application for sale, to obtain a decision of the questions 
in the cause before the hearing. In an administration Fuit, where 
the usual preliminary inquiries have been directed and made, an 
order for sale may, under the above section, be obtained, in order to 
avoid the expense of a hearing on further directions (Gladwin v* 
Gladwin, 21 Law Tim. 98). 

If any party l(^ lh« suit be in possession of the estate directed to 
be sold, or in rd^pt of the rents and profits thereof, what will he be 
directed to do ? 

He will be directed to deliver up possession or receipt to the 
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purchaser or such other pevBoa •» the eowrt shall disect (c. 86, 
s. 55). 

What is required to be done before any estate or interest is put 
up for sale under a decree or order of the court ? 

An abstract of the title to such estate or interest must, with the 
approbation of the court, be laid before one of the oonveyanetng 
counsel of the court, for the opinion of such counsel thereon to the 
intent that the said court may be the better enabled to give suck 
direction as may be necessary respecting the conditions of sale of mch 
estate or interest, and other matters connected with the sale thereof 
(c. 86, s. 56). 

NoTB.— *The Lord Chancellor has appointed six conveyencing 
counsel for the above and other similar purposes (see 15 & 16 Vict, 
c. 80, s. 41). 

What is required to be stated in the conditions of sale on a sale 
directed bv the court ? 

A tim^e for the delivery to the purchaser of the abstract of title tor 
the estate or other interest (c. 86, s. 56). 

Incomb or Pbopbbtt. 

Has the court power, without any report, to allow to the parties 
interested in the property in dispute the income thereof? 

Yes, where the court is satisfied that the property, the subject of 
the proceedings, will be more than sufficient to answer all the claims 
thereon which ought to be provided for in such suit (c. 86, s. 57). 

What allowance is to be made, and to whom ? 

The allowance is to be of the whole or part of the annual income 
of the real property, or a part of the personal property, or a part, or 
the whole of the income thereof. It is to be made to the parties 
interested in the property, or to any one or more of them, and to be 
paid up to such time as the court shall direct (c. 86, s. 57). 

Injvngtionb^ 

Formerly where an action was pending at law, the defendant 
therein might, on filing a bill in equity, obtain as of course^ if the 
defendant to the bill (the plaintiff at law) did not appear therete 
in due time, or answer the same within eight days after appearanee, 
an injunction to stay the proceedings at law. This facility no longer 
exists, for now the plaintiff in the suit must apply to the court for 
the injunction, and show circoimstances to entitle him to it. Still* 
it appears that the judges in equity conceive that where the 
defendant does not in due time uuswer the interrogatories file£ 
by the plaintiff, the plaintiff is entitled, upon merely verifying 
his bill, and showing a prmdfacU case, to an injunction, until an* 
swer or further order, which is in effect until the defendant pnta ia 
an answer, and obtains an order to dissolve. The injunction wil^ 
it ppears, be granted in such a cas^, though the defendant hm filed 
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affidayits Bufficient to displace the case made by the bill ; for it is 
possible that new facts may be brought oat, and full discovery made 
by the answer (Senior v. Prichard, 20 Law Tim. 1243).] 

How is an injunction to stay proceedings at law obtained ? 

By an interlocutory application to the court, supported by affida- 
vit* in the same manner as in the case of special injunctions (c. 86, 
ft. 58; Ord. of 7th Aug. 1852, pi. 45). 

NoTB. — The court will not grant an injunction to stay proceedings 
at law unless the plaintiff have filed interrogatories to his bill, for 
without such interrogatories a defendant is not called on to answer 
anything, and is not, therefore, in any deftiult (Lovell v. Galloway, 
20 Law Tim. 231). 

NoTB. — ^The meaning of the above provision is that the injunction 
must be moved for upon notice ; and, for this reason, the courts will 
now allow substituted service of a bill for the common injunction on 
an affidavit that the plaintiff at law is out of the jurisdiction, and that 
the peson whom it is intended to serve is his attorney, without any 
affidavit of merits, which formerly would have been necessary (Sergison 
V. Beavan, 17 Jur. 1111). 

Will an injunction to stay proceedings at law be granted as of 
course for default of appearance or answer to the bill ? 

No ; the Ord. of 7th Aug. 1852, pi. 45. expressly providing that 
no injunction for stay. of proceedings at law is to be granted as of 
course for default of appearance or answer to the bill. 

NoTB.**— It has been before stated that an injunction is still granted 
for default of answer, but this is not done, as formerly, ex parte 
and as of coarse, but only on motion with notice (Senior v. Pri . 
dhard, 20 Law Tim. 243). 

How is the answer of a defendant regarded in motions for an in- 
junction or to dissolve one ? 

The answer of the defendant is, for the purpose of evidence on 
such motions, to be regarded merely as an affidavit of the defendant, and 
affidavits may be received and read in opposition thereto (c. 86, s.59). 

Note. — It may be observed that under sec. 40 of the 15 & 16 
Vict., c. 86 (a»r^, p. 31), where, on a motion for an injunction, the 
plaintiff files an affidavit, the court will, at the instance of the de- 
fendant, before the motion is proceeded with, and even before the 
defendant has filed his affidavits, direct the deponent to attend be- 
fore the examiner for cross-examination, that course being in accord- 
ance with the object of the statote (Beeemeros v. Besemeres, 22 Law 
Tim. 197). 

Casbs, &c., to Courts of Law. 

Has a court of equity power to &ect a case to be stated for the 
opmion <xf a court td law ? 
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No, the court of equity has itself full power to determine any 
questions of law, which, in the judgment of such court, shall be 
necessary to be decided previously to the decision of the equitable 
question at issue between the parties (c. 86, s. 61). 

NoTK. — ^The above section refers only to those cases where the 
question is one merely of law, not to a mixed question of law and 
fact. It is to be observed, however, that it clearly takes away the 
right to send a special case for the opinion of a court of common 
law ; but it leaves a case of law and fact to be dealt with under the 
next section, or according to the old practice of an issue. 

Do courts of equity now decline to grant equitable relief until the 
legal title or right of the party seeking relief is established at law ? 

No, for a court of equity is now enabled to determine itself such 
title or right without requiring the parties to proceed at law to 
establish the same (c. 86, s. 62). 

Note. — It is understood that the equity judges feel a difficulty in 
acting under the above provision in the ordinary cases of injunction, 
which, however, it might be thought the Legislature had principally 
in view. It certainly is not compulsory on the courts of equity to 
decide the legal title or right in question between the parties, but it 
could scarcely have been the intention of the framers of the act that 
the courts of equity should still continue the old practice, or, as they 
do now, call upon the plaintiff to try his right in a court of law, 
before they will grant him such interlocutory relief as an injunction. 
The judges, indeed, say the Legislature have created the difficulty by 
enacting that the court of equity may determiTie the legal right, so 
that if the court acts on the section on a mere motion its decision 
would be binding on the parties, and also on co-ordinate courts, until 
revised on appeal.' 


DEBATING SOCIETIES. 


•^i 


Law Students* Mutual Corresponding Society (vol. v., p. 705). 

We have at various times called attention to the above society, and 
we are happy to hear that, though not very long established, it has met 
with support, though certainly not to the extent which it deserves. 
The originators need not, however, despair of eventual success, and 
they may take our word for it that nothing is to be done with articled 
clerks without great exertion and the exercise of much patience. It 
little boots that something really useful is placed before them ; they 
seem at first unmoved by it« and it is only after much persuasion 
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and a great* lapse of time tbat they can be indaeed to give tbeir 
conntenance and support to any, even the most palpably usefal 
undertaking. The following statement of the moot points either 
DOW being ii>r very recently discussed by the society, will, probably, 
satisfy our readers as to the value of the society better than any 
recommendatory notice from us. 

Moot Point, No. 38. A. and B. have premises contiguous to 
each other. A. had a window looking upon B.'s premises, and has 
recently enlarged the same to the annoyance of A. Can A. place 
a larger window in his premises than the one originally there, or in 
other words, do not A.'s proceedings render him liable to an 
action ? 

No. 41. Is an assignment of property by a nun in pursuance of a 
vow made on entering a convent void ? 

No. 42. A testator, by his codicil dated in 1839. directed that 
certain freehold property should go to his son William in the event 
of John dying without issue, or a efore attaining the age of twenty- 
one. John attained twenty-ons Did John take a fee simple, and 
could he make out a good title as vendor ? 

No. 4S« A., after bequeathing a sum of long annuities to his wife, 
gave the capital after her death to B., if he should be living at her 
decease, and if not,' to B.'s son. B. outlived the wife, but died in 
the testator's lifetime. Does the legacy lapse ? 

No. 46. A. claims as winner the whole of the stakes deposited 
on an illegal wager. Can he recover back his own stake as monev 
received to bis use by the stakeholder ? 

No. 48. A feme covert is in possession of leasehold property in 
her own right, and is anxious to lease them to C. for a term of years, 
for which purpose A.'s husband joins in executing the lease to C. 
In the event of A.'s decease, would the rent be payable to A.'s exe- 
cutors or to the husband ? 

No. 49., By the settlement made on the marriage of A. with B., 
terms of 500 and 1 .000 years respectively are limited to take effect 
on the death of the survivor of A. and B. for the purpose of charging 
and raising the sums of £800 and £1,400 on the settled estates for 
the portions of younger children of the marriage. A. is dead. Can C. 
(a younger child of the marriage, who has attained twenty-one, and is 
married) effectually alienate her interest under the settlement during 
the lifetime of B., the tenant for life of the estates, and should the 
deed be acknowledged ? 

No. 50. In 1823 A. sold property to B., but on account Of the 
defective state of A.'s title, B. refused to complete, and a settlement 
was not effected until 1828, when A. conveyed the property to B., 
entered into covenants foi* title, and also executed a bond, binding 
himself in the penal sum of £1 ,200 to indemnify B. from any damage 
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he might Bostain on aocoimt of the defective state of A.'s title. B« 
died Boon after tbiB settlement* and his boo C. came into poeseBtioii 
of the property in 1829, and has, by bnildtng, greatly increased the 
value. Should C. be now evicted by the title paramount what sum 
ean he recover from A., the £1,200 penalty by the bond, or the actual 
amount of loss sustained, whether more or less than (£J ,200) the 
sum secured by the bond. 

No. 51. Is a condition of sale, Btipulating that the conveyance shatt 
be prepared by the vendors' solicitor, binding ; and if not, why not ? 

No. 52. Are executors bound to plead the Statute of Limitations 
to a debt barred by lapse of time at the death of the tettaior ? 

No. 53. A. devises real estate charged with an annuity to hin 
wife to B. in fee. A. dies, and his wife marries S., who purchases 
from B. the estate so devised to him. What becomes of the 
annuity, and has the annuitant (S.'s wife) any means of enforcing its 
payment during his life, and after his death supposing she survive him? 

No. 55. An objection was made to the retention of A.'s name on 
the £10 householders' list of voters for the city of N. under the fol- 
lowing circumstances : — A. is the owner of two outhouses having a 
yard common to both. In the yard there is a workshop distant from 
the house about ^ve feet. The workshop locks up as a distinct 
building, but is connected with the house occupied by A. by a tiled 
covering extending from the workshop to the house, but not affixed 
to the house, but rests on the wall of the yard, and is perfectly open 
on the other side to the yard, so that A.'s tenant might walk under 
it if he thought proper without trespassing. The other conveniences 
in the yard, such as pump, &c., are used in common by A. and his 
tenants. The house occupied by A. without the shop would not 
constitute a sufficient qualification in point of value nor the converse, 
but taken together they would. Could the two buildings be joined 
to give the qualification, or was the objection a good one (Dewhurat 
v. Fidden, 7 M. and G« 182 ; Powell v. Price, 16 L. J. R. 139, 
C. P ; Jolife V. Rice, 25 L. J. R.. C. P.) ? 

Charles R, Gilman, Hon. Sec. 
Norwich, 22nd December, 1853. 

BiaMiNGHAM Law Studbnts' Sooixty, xstablished 1848. 

Patrons. 
M. D. Hill, Esq., Q.C., Recorder of Birmingham. 
John Balguy, Esq., Q.C., Commissioner of the Court of Bankmptey. 
£b R. Daniell, Esq., Q.C., CommiBsioner of the Court of Bankruptcy. 
Leigh Trafford, Esq,. Q.C., Judge of the County Court. 

HOWORART MrMRKRB. 

R. E. Wilson, Esq., Barrister at Law, Regittimr of the Ceint of 
Bankmptey. 
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John Jeffreys, Esq., BanisUr at Law. 
GeoKge Chaace, £aq., Barrittar at Law. 
Rupert Kettle, Esq.. Barrister at Law. 
Wiiliam WiUs, Esq.. J.P. 

And upwards of a hoodred of the attorneys and aoUcitcMrs of the town 
and neighbourhood. 

' At the sixth annual general meeting held on the 4th January 
instant, at the Philosophical Institution, Cannon* street, 

Thomas Martineau, £sq« (Honorary Member) in the chair. 

The Secretary having read the report, from which it appeared. 

That the society at present consists of 111 honorary members 
(barristers, solicitors, and attorneys), and 31 ordinary membeis 
(articled clerks). 

That the members had during the pafet year been engaged in the 
study of "Williams' Works on Real and Personal Property," andthe 
current Examination questions, and in the discussion of moot points 
€d a legal and jurispradential character. 

That the ordinary fortnightly meetings had been held without one 
omission, and that the average attendance of members had much 
increased. 

That during the past year the society had established a system of 
correspondence with gentlemen residing at a distance, by which 
articled clerks who are out of the reach of similar societies are ena- 
bled to take part in the debates by sending their written opinions 
upon the various points discussed. 

That many valuable additions had been made to the library, and 
that the secretary's accounts showed an increased balance in the 
society's favour, exclusive of a donation of £5 from Clement Ingleby, 
Esq. (honorary member). 

It was moved by W. S. Allen, Esq. (honorary member), and 
seconded by Mr. C. E. Mathews, and resolved, 

" That the report of the proceedings of the past year now pre« 
sented by the committee be received and adopted." 

Amongst other resolutions it was resolved, '* That the best thanks 
of the society be presented to C. Ingleby, Esq., forhisliberal donation." 

The following officers were elected for the ensuing year :— * 

COMMITTBB. 

M. A. Fitter, Esq., Honorary Member. 
G. J. Johnson, ^ 

IVancis Sanders, f ^ ,. „ . 
S. Balden, jun., ( ^^^^'^^^ Members. 

C. £• Mathews, ; ' 

Secretary : Mr» G. J. Johnson, 64, Little Charles- street. 
Corresponding Secretary : Mr. Fras. Sanders, 30, Waterloo*stFeet« 
Librarian : Mr. S* Bidden, jun., Colmore-row. 
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NoTX. — ^With respect to that part of the above report which 
refers to the establishment of a system of correspondence with articled 
clerks not resident in Birmingham, we may state for the benefit of 
our new subscribers, that we inserted in vol. 5, N.S. (p.*276) the 
resolutions of the Birmingham Law Students' Debating Society for 
the establishment of such a system, accompanied by a letter from the 
Corresponding Secretary, Mr. F. Sanders, and we refer such readers* 
to the same. We understand that the plan has worked well since it 
has been in operation, and we would recommend such of our readers 
as may be disposed to avail themselves of the advantage (and such 
it really is) of being corresponding members of the above society to 
address themselves to Mr. Sanders, who will, we are sure, willingly 
give any further information that may be required in explanation of 
the plan. Our opinion of the utility of such a correspondence has 
been too frequently expressed to require reiteration here. Those of 
our subscribers who may be residing in small towns not able to sup- 
port a debating society, will find the deficiency very nearly supplied 
by becoming corresponding members of the above society. We are 
certain that the practice of writing opinions on the various moot 
points discussed in the society roust be of much service-— both 
directly and indirectly. It is to be borne in mind that such written 
opinions are read at the meetings, and thus the solitary student in a 
distant town may have the satisfaction of knowing that what he has 
taken the trouble to write has not been altogether without result, 
for it is to be supposed that an opinion clearly the result of study 
would receive the attention which it deserved from the society. — Eds. 

December 21, 1863. — Moot Point, No. 141. — Is a tenant for life 
or years liable at law for permissive waste ? (Litt. s. 71 ; Saunders* 
Rep. 1, 323 b., n. 7 ; Heme v. Bembow, 4 Taunt. 764 ; Jones v. 
Hill, 7 Taunt. 392 ; Gibson v. Wells. 1 N. R. 290 ; Harnett v. 
Maitland, 16 M. and W. ; L. J. 1847, Ex. 134; Chit. C^n. 
Prac, ed. 1833, vol. 1, pt. 1, 386, et jeq.). Decided in the 
affirmative. 

January 4, 1854. — Moot Point, No. 142. Can a servant, wrong- 
fully discharged, wait until the end of his time of service, and then 
sue his master for the wages which would have become due during 
such term? (Gandell v. Pontigny. 1 Stark. 198; 4 Camp. 375; 
Collins V. Price, 5 Bing. 132 ; L. J. 1828, C. P. 241 ; Smith v. 
Hay ward, 7 A. and E. 544 ; L. J. 1838, Q. B. 3 ; Fewings v. Tisdal, 
1 Ex. 295 ; L. J. 1848, Ex. 1*8 ; Elderton v. Emmens, 6 C. B. 160 ; 
L. J. 1848, C. P. 307 ; Goodman v. Pocock, 15 Q. B. 576; L. J. 
1850, Q. B. 41 1). Decided in the negative. 

30, Waterloo* street. Francis Samdbrs, Cor. Sec. 
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London Law Studxnts* Sociitt. 

January 10, 1 854. — Moot Foiat, No. 113. A tenant clandestinely 
removed his goods from the premises between sunset and midnight 
of a day on which rent became due. Can the landlord follow and 
distrain the goods ? (Diddle v..Bowater, 21 Law Tim. Rep. 165 ; 
Round V. Vaughan, 1 Bing. N. C. 767). Affirmative, Mr. W. 
Mearls and Mr. Tyabjee. Negative, Mr. Rawlingson and Mr. 
Smith. 

January 17, 1854.— Moot Point, No. 114. — A., for valuable 
consideration, covenants to pay B., his mother, an annuity of £40 
during her life, by equal half-yearly payments. By his will he 
directs his executors to pay all his just debts, and then to raise and 
pay an annuity of £40, by equal half yearly payments to B. for life. 
Is B. entitled to both anunities ? (Wathen v. Smith, 4 Madd. 324). 
Affirmative, Mr. Rhodes and Mr. Blagg. Negative, Mr. Cheatle 
and Mr. Mossnp. 

January 24, 1854. — Moot Point, No. 71. Is an undue liberty of 
speech permitted to the public press of this country ? Mr. Fowler 
opened the debate, and Messrs. Taylor, Hooper, and Stone spoke 
upon the question. 

January 31, 185^. — Moot Point, No. 115. If a man sells and 
conveys an estate to which he has no title, and afterwards acquires 
the title, and dies without confirming the conveyance, the estate 
descending to his heir-at-law, will the heir be bound by his ancestor's 
contract ? (Nurse v. Faulkner, 1 Anst. 1 1 ; Bensley v. Bruden, 2 
Sim. and Stu. 619). Affirmative, Mr. Maude and Mr. Reade. 
Negative, Mr. Hanbury and Mr. Ellgood. 


MOOT POINTS. 


No. 15. — Malicious Prosecution, 

Can an action for a malicious prosecution be maintained where 
the party charged has been illegally convicted by a magistrate who 
bad no jurisdiction to entertain the charge (Doewell v. Benningfield, 
Car. and M. 9). Lbchlanar. 

No. 16. — Lien — Innkeeper, 
Has an innkeeper a lien on a carriage brought to his hotel by a 
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gaest, for the board and lodgiog of the gaest ? (Tarrell ▼. Crawlej, 
18 L. J. Rep*. N« Sw, C. P. d02). LbchjUmab. 

No. 17. — TVustees— ^Devolution of Discretionary Power. 

Devise of certain real and persomd property in 1843 to " A. and 
B., their ezecatoni and administratora, upon trust (jinter alia) to 
raise the sum of £2,000, hy sale, mortgage, or otherwise, at the dSv- 
cretion of the trustees," and to stand possessed of such sam, when 
raised, upon certain trusts thereby declared. A. died in 1845 and 
B. in 1851. 

Can B.'s heir-at-law and execotors together sell or ibortgage the 
property for the purposes of the trost, and, if so, in which of them 
is the discretion as to rdsing the money by sale or mortgage, bow 
Tested ? Lucas Co&iws (Newport). 

No. 18. — CAaacery Practice — Defendant in a Suit by Claim 

Absconding. 

In a suit commenced by claim, where the defendant has absconded 
after service of the ekim, how must the plaintiff proceed to obtain 
judgment, there being no provisions in the Orders of the 22od 
April, 1850, for taking a claim pro confesso, or entering an appear- 
ance for an absconding defendant, as in a suit commeiioed by bill ? 

Lucas Cordbs (Newport). 

No. 19. — Baron and Feme — Leaseholds — Rent reserved upon 

Underlease, 

J. S. being possessed of certain leaseholds, jure marito, underlet 
them to B. By the reddendum clause the rent was ma^e payable 
to the lessor and his assigns during his Hfe, and, after his decease, 
to his wife, her executors, administrators, and assigns. He survived 
his wife (who left a will by which she devised and bequeathed all 
her property, real and personal, to C, and appointed him her exe- 
cutor), and subsequently died himself, intestate. 

Is the rent accrued since his decease payable to C, or to the 
husband's administrator ? The mooter conceives that the latter is 
entitled to it. Lucas Cordes (Newport). 

No. 20. — Distress — Fraudulent Removal on Rent- day. 

In the esse of Dibble v. Bowafter <^ Law Joarn. Q. B. 996) the 
question was whether, where rent was reserved quarterly, the 2Sith 
DeoEnber being one of the quarterly days of payment, and theteoant 
on that day, and while the i}uarter's rent was unpaid, fraudulently 
removed his goods off the demised premises for the purpose of ,pre- 
Tentiog a distress, 'Ate landlord was entitled, under the 1 1 Geo. 2, 
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esp. 29. s. 1, to follow and distrnn the goods within thirty days after 
their removal. Held, dusemtienie Crompton» J., that .he was ao 
entitled. 

Was the -opinion of Mr. Jastioe Crompton or that of the rest of 
the court correct ? The mooter agrees with the opinion of the 
former. Lucas CoaDss (Newport). 

No. 2U— IVover — Damages, 

Can the jury ever award nominal damages in trover, where the 
goods are not restored, but no substantial injury has been done to 
the plaintiff, as where he is merely a bailee of the goods converted ? 
(vitk Heald v. Carey, 11 C. B. 977 ; Mercer v. Jones, 3 Campb. 
477 : M'Leod v. M'Ghie, 2 Manning and Granger, 326; S. C. 2 
Scott, N. R. 604; Finch v. Blount, 7 Carrington and Payne, 478). 

Lucas Cordbs (Newport). 

No. 22. — Copyholds — Surrender by Joint Tenant to use of his Will, 

Did a surrender by one of two joint tenants to the use of his will 
prior to the 55 Geo, 3, c. 192, work a severance of the .jointure ? 
{vide Co. Litt. 59 b, and Edwards v. Champion, 3 De Gez, Mac- 
naughten, and Gordon, 202). Lucas Cobdss (Newport). 

No, 23. — Tenancy in Common, or Joint Tenancy. 

Conveyance by deed, operating at common laiw, to A. and B., 
equally to be divided between them. Do the grantees take as tenants 
in common, or as joint tenants ? The mooter considers that they 
are joint tenants. Lucas Cordks (Newport). 

No. 24. — Chratuitous Bailment— ^Loss by Theft* 

In an action of detinue for certain articles of jewellery bailed to 
the defendant to be taken care of by him until the same should be 
re-demanded by the plaintiff, does a plea that defendant was to 
receiTe no hire or reward for taking care of the articles in question, 
and that they were feloniously stolen from defendant out of his 
dwelling-house, without defendant's knowledge or connivance by one 
J. S., who had surreptitiously concealed himself in defendant's 
dwelling-house^ and who had at the same time stolen therefrom 
divers valuable articles, the property of the defendant, and had since 
been convicted of the said larceny, disclose a good defence to the 
action ? The mooter apprehends that it does not. 

Lucas Cordbs (Newport). 

No. 25.—- /niiifcfeper— 0or«0 Stolen^-* Calye's Cusci 
It is said in Calye> case (8 Coke. 82. and 1 Smith's L. C, Ist 
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edit., 47, 48) "That if a man come to a common inn, and deliver 
his horse to the hostler, and require him to he pat to pasture, which 
is done accordingly, and the horse is stolen, the innkeeper shall not 
answer fpr it, for the thing with which he shall be charged oaght to 
be in/rct hoapitium. But if the owner doth not require it, but the 
innholder of his own head puts his guest's horse to grass, he shall 
answer for him if he be stolen." 

Is the former proposition correct ? The mooter apprehends that 
it is not, but that the innkeeper, although he would not be liable in 
the former case qud innkeeper, would, nevertheless, be liable as 
bailee for hire, provided, of course, that he was to receive remune- 
ration for the horse's keep. Lucas Corobs (Newport). 

No. 26. — Bequest subject to Conditions in Restraint of Marriage, 

Testator bequeaths £1,000 to his daughter M., payable on her 
attaining her age of twenty-one years, and also a further sum of 
£500 to be paid on her marriage, provided she should marry with 
her mother's consent. All the rest, residue, and remainder of his 
persona] estate testator bequeathed to his wife. 

. By a codicil to his will testator bequeathed an annuity of £100 
per annum to his said daughter for life, provided that in case she 
should marry without her mother's consent, the annuity should 
thereupon cease and determine. Soon after testator's decease, M., 
who had previously attained her majority, married without her 
mother's consent. 

What do M. and her husband become entitled to under the above 
will upon their marriage ? The mooter will contend that they are 
not entitled to the £500 legacy, but that the annuity continued in 
existence, and is still payable, notwithstanding the absence of the 
mother's consent to the marriage. Lucas Cordeb (Newport). 

No. 27. — Next of Kin-^Exclusion of Nephews and Nieces, 

Testator by his will directed that his personal estate should go 
between, to, and amongst all and every the next of kin of himself and 
of his wife in equal shares and proportions. Before testator's death 
some of his brothers died, leaving issue. Are these nephews and 
nieces of the testator entitled under the term " next of kin P" 

The mooter's opinion is that they are not entitled, 

Junius (Huddersfield). 

No. 28. — Libel — Executors Suing, 

In the answers to the examination questions of last Michaelmas 
Term, by the editor of " The Legulian," he says, in answer to 
question 9, ** Common Law," that the executors of A. could sue 
both on the bill of exchange and for the libel. The editor of the 
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Law Students' Magazinb, in answer to the same qnestion, contends 
that he could not sue for the libel. Quare, which is correct ? This 
is a point of great practical importance. W. E. (Leeds). 
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No. 1. — Diversion of Water — Injury (ani^, p. 55). 

I take it to be quite clear that in this case the party injured has 
no remedy either at law or in equity. The railway company were 
under no obligation to continue to cause the water collected in the 
tunnel to flow through the drain they had themselves so recently 
constructed, though had W. L. enjoyed the use of the additional 
supply of water without interruption for twenty years, he would then, 
but not before, have acquired a right to its undisturbed enjoyment, 
under the second section of the Prescription Act. . 

Lucas Cordbs (Newport). 

No. 2. — Husband's liiabilities for Wife*s Debts, dum sola (ante, 

p. 56). 

Although a husband upon his marriage becomes liable for all the 

debts incurred by his wife dum sola, yet this liability, " as it originated 

in the marriage, ceases with it ; so 'that if the obligation be not 

enforced in the lifetime of the wife, the surviving husband cannot be 

charged either at law or in equity" (Macqueen upon Husb. and 

Wife, p. 40 ill notis). If, however, upon the wife's decease, any of 

her choses in action remain unreduced into possession, the husband 

can only avail himself of them by taking out administration to his 

wife, and, when he has done so, his wife's creditors can sue him in 

his administrative capacity, and obtain satisfaction of their demands 

to the extent of the property realised under the administration 

(Macqueen, 188, 189, and Heard v. Stanford, Ca. Temp. Talb. 173; 

3 Peere Wms. 409). Lucas Cordbs (Newport). 

No. 9. — Dower — No Deed of Uses of Fine (ant^, p. 57). 

The effect of a fine, unaccompanied by a deed, to lead or declare 
its uses was that the subject-matter of the fine became vested in the 
cognizee, subject to a resulting trust in favour of the cognizor. The 
legal estate in the property was, therefore, outstanding at the death 
of the deceased cognizor, and, as he was married before the 3 & 4 
Will 4, c. 105, his widow is not entitled to dower, because before 
that act dower was not claimable out of a trust estate. 

Lucas Cordbb (Newport). 
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No. 160. — D€vi$e — Tnut Property {yoL r., p. 691). 

No portion of the trutt property passei nnder the will. CD., 
Dot having appointed an ezecator to carry ont the trust reposed in 
her by A.. M., administration de bonis non mast be taken out to 
the goods of A. M., not administered by C. D., when the adnainis- 
* trator will be entitled to the furniture. If the confusion is such as 
to create a difficulty in separating the property, in other words, if 
there are no means of distinguishing C. D.'s property from that of 

A. M., the children of the latter will be entitled in preference to 
the former to that part of the property in dispute, which is so undis- 
tinguishable, as the law gives the whole without any reserve to the 
party whose rights are rendered uncertain without his own consent 
(Ward. V. Ayre, Cro. Jac. 366; 2. Bulst. 323; S.C. Poph. 38; 
1 Hale P.O. 513; Colvill v. Reeves, 2. Camp. 576). 

There is an exception where the goods are of a uniform quality and 
the original quantities known. " Qosesitor" does not state the nature 
of all the property. As it was decided in the case of Colvill v. Reeves, 
cited suprct, that where the goods continue to be distinguishable, as 
in the case of furniture thrown together, there is no alteration in the 
property, if CD. made an inventory of all the goods, as she was 
bound to do, 1 should imagine there would not be much difficulty in 
the matter. Lbchlanab. 

No. 165. — Marriage of Devisee to Attesting Witness (ant^, p. 693). 

I think this devise is good. The question is whether the devisee 
could take at the time of the execution of the will. If so, the act does 
not operate, as it appears to me only to apply to cases where a 
bequest is made to the wife or husband of an attesting witness, being 
actually married at the time of attestation. Here no wife or husband 
attests the will, but a single person who has no beneficial interest in 
the will at the time. The words of the act are, " that if any person 
shall Attest the execution of any will to whom or to whose wife or 
husband, &c., such devise. &c. shall be utterly null and void." It 
is evident that the act talks of a husband or wife quo tempore the 
will was executed. 

Here no devise is made to a husband or a wife, but simply to a 
bachelor or a spinster. They do not comprehend a contemplation 
of the mind or marriage infuturo. They do not say to whom or to 
whose contemplated wife or husband, or to whom or to whose wife 
or husband, or future wife or husband, but merely to whom or to 
whose wife or husband, then wife or husband. I will suppose A. and 

B. to be man and wife, and C. a testator. Now sec. 15 of the act says 
to A., *' C. has got your wife's name down in his will for a thing or 
two, don't attest the will, or you won't get a sous ;" but, supposing 
A. and B. to be a single gent, and feme, sec. 16 does not say to A., 
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'^C. b«8 kft your sweetheart B. all his estate, yoa are a witDess to 
the will, therefore you must not marry.'* Sach a coDstnrction woald 
be preposterous. It would have the effect of setting an Act of 
PkLrliament and principle of law at loggerheads, by indirectly opera- 
ting in restraint of mmriage, Lbchlanar. 

No. l66.'-^Direetion to Raise Money (vol. v., p. 693). 

I think the £1,000, having actually been taken out of the lands, 
it became personal property, having all the incidents of personalty, 
and on C/s death leaving no issue payable to testator's personal 
representative, in respect of which ^e had died intestate, and dis- 
tributable under the statute. Lschlanar. 

No. 169. — Middlesex'^Judgment not Registered (ant^, p. 693), 

By 12 £dw. 1, c. 18; 29 Car. 2, c. 3, s. 10, judgments in the 
superior courts bind all lands, tenements, and hereditaments which 
defendant or any person in trust for him shall be seised or possessed 
. at the time when the judgment is recorded, so as to take effect in 
priority to all subsequent incumbrances (2 Inst. 395 ; Litt. 265 b ; 
Palmer v. Humphrey, Cro. Eliz. 584 ; Underbill v. Devereuz, 2 
Saund. by Wms. 68 f.) if duly registered in the Common Pleas (1 
& 2 Vict. c. 110. ss. 13. 19 ; 2 & 3 Vict. c. 11 ; 3 & 4 Vic. c. 82. 
However, in order that such judgments should have effect in the 
county of Middlesex, they must also be entered in the proper office 
of that county (vide 5 Ann. c. 18; 6 Ann. c. 35 ; 7 Ann. c. 26; 
8 Geo. 2, c. 6), which, I presume, are in no way repealed. As to 
the counties of Middlesex and York, regietry of a judgment in the 
Court of Common Fleas only will not of itself amount to notice so as 
to affect property in those counties. If duly registered in the 
several courts, of coarse it would, it being the duty of a solicitor, 
where property ehanges owners, or is tendered in mortgage, to seek 
for any unsatisfied judgments there might exist at the time. 

Lbchlanar. 

No. 159. — Prerogative, or Diocesan Administration (vol. v., p. 691) 

If a deceased at the time of his death leaves effects to such an 
amount as to be considered notable goods within some other dioeese 
or peccdiar than that in which he died, then the will must be proved 
before the metropolitan of the province by way of special prer<^* 
tive(4 Inst. 335). However, this does not seem to be the answer 
to the drift of the question proposed by R. C, and I presume, 
aHho^h the fact is not stated, that the letters of admtntstratton 
granted to S* P. were taken out of the consistory courts of the 
Birirop of London* and therefore that the point at issue is simply 
** whetlMr atook in the piildic funds are bona n^MiUa or n(H; ? " If 
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this is the question, my impression is that consols are bona notabiUa, 
notwithstanding the death of the testator, and their being actually 
within the diocese of London (Scarth v. Bishop of London, 1 Hagg, 
625), and it was decided in the case of Rex v. Capper, 5 Price, 269, 
that for the purposes of probate and administration stock in the 
pliblic funds is supposed to lie within the archbishopric of Canterbury, 
Under this view of the case S. P. must take out prerogative ad- 
ministration to the whole effects, as the diocesan grant (there being 
bona notabiUa) is absolutely void, and the property will be considered 
as wholly unadministered. Lechlanar. 

No. ] 70.— Devise of Trust Estates (vol. v., p. 694). 

A. B. appears to have died intestate as to trust estates, which, 
therefore, on his death devolved to his legal representative, subject, 
in contemplation of equity, to the original trust (I Sand. Us. 227 ; 
■Glib. Sugd. 13, n. 5). Lvchlanar. 

No. 173. — Copyhold Estates (vol. v., p. 695). 

B., previous to admittance, has only an equitable interest, and no 
estate whatever is vested in him as a copyhold tenant, therefore his 
surrender to a purchaser would be void (Doe v. Tofield, 1 1 East, 

246). LSCHLANAR. 

No. 171. — Devise of Copyholds — Admission of Heir, 8fC, (vol. v.* 

p. 694). 

I conceive that C. K. had a right to be admitted to the copyholds 
(in the absence of opposition by the trustees) as the heir at law of 
C. D. He could not be a trespasser, as the trustees were not 
admitted, but bis estate would have been immediately defeated on 
the admittance of the trustees (1 Watk. Cop. 103. et vide Doe v. 
Hall, 16 East, 208) within the prescribed time. Previous to admit- 
tance they have no title to the manor of F. for the purposes of sale, 
having only an equitable interest therein, and any surrender by them 
in pursuance of the trusts of the will previous to admittance will be 
void, unconfirmable by matter ex post facto, as no subseqaent 
admittance could make an act good which was void ab initio (Doe 
V. Tofield, 11 East, 246, 251). The question, therefore, resolves 
itself into this, " Can G. and Q. now be admitted to the manor of 
F., considering that C. K. has been in the undisturbed possession 
thereof for more than forty years ?" I am strongly of opinion that 
they cannot, being barred by lapse of time from any remedy at law. 
If such IS the case» of course there is a very material defect in the 
title. Whether the difficulty might be got over in a court of equity* 
and C. K. looked upon in the light of atrnsteei and held accountable 
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forih^ uitecmediate rents and prgfits^Jfi another qaestiony/wbidfa, iC 
my yiewB ^afe correct, may be hereafter examined, 'i 

LSCHLANAR. 

No* 162.-*-^cctc20n/a/ Injury, ifC. (^ol. y., p. 692). 

If the driver of the dog;- cart was not guilty of any po89ible negli- 
gence, nor driyibg at a faster pace than was proper in going through 
the streets of a town where he could not but necessarily expect to^ 
meet with many people passing' and re-passing, ot if the mare was 
not of that spirited or vicious nature, unmanageable by the exercise , 
of common skill, whereby he would not be justified in taking her to ; 
a public thoroughfare, I concur in the opinion of the mooter. CaBCS 
of this kind depend entirely on the accompanying circumstancesyand.^ 
I cannot find a case in point. It is a principle of law that if any 
accidental mischief happen to follow from the performance of any 
lawful act, with due caution, the party is excused from all guilt (1 • 
East, P. C, c. 5, 8. 36). 

As driving a dog-cart through a town with due caution is a lawful ' 
act, this gentleman appears to be blameless (although if he had not\, 
ran over the poor woman she would not have been hurt, nor would, ; 
she have had to pay a doctor's bill for setting her right again.; 
Queer, is it not ?). I would also refer the mooter to the opinion., 
expressed by C. B. Pollock in delivering judgment in the case of 
Greenland v. Chaplin, where he doubted whether a man is responsible . 
for all the possible consequences that may under any circumstances, 
arise in respect of mischief which, by no possibility, could he have 
foreseen, and which no reasonable person, under any circumstances* 
could be called upon to have anticipated, and whether the rule of law , 
be not this, that a man is expected to anticipate and guard against 
all reasonable consequences ; but that he is not expected by the law , 
of England to anticipate and guard against that which no reasonable ^ 
man would expect would occur (19 L. J, Rep., N. S. Exch. p. 293). , 

LSCHLANAR. 

No. 158.— Goorf* not of Quality Ordered, Sic. (vol. v., p. 690). 

D. may please himself whether he fall in with the offer made to i 
him by Snip or not ; but I am very much inclined to think that he 
cannot b*'ing an action against him for the sum paid for the coat. 
He should have kept or returned the whole suit. A contract was 
entered into for a suit of clothes, and not for a coat, waistcoat, or 
trousers separately. It is true an implied contract existed on the 
part of E. to execute his part in a workmanlike manner, but D. has / 
no right now to dictate terms. The clothes not being of the quality. ^ 
contracted for, ai^d ill made, he should have returned or tendered • 
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tbe suit, when he conld have recoTered the money paid by an actioti 
in the superior coacta. LiBCiiLANAm. 

No. 175. — Carriers— ^Pasiengers (vol. v., p. 575). 

It 18 true, as " W. R. W." says, that the only point in this case 
which raises any qaestion is, that the handbills stated that the pas- 
sengers would be landed for a few hours : but I dissent from the 
opinion that the original announcement was superseded. A contract* 
as defined by Stephen, is, " Where a promise is made on one side* 
and assented to on the other, or where two or more persona enter 
into an engagement with each other by a promise on either side^ 
Here an express contract exists in which the terms of the agreement 
are publicly and openly avowed through tbe medium of handbills* 
The terms of this agreement are accepted, several parties availing 
themselves of the opportunity of a cheap trip to, and a few hours* 
stay at, Weymouth. A few hours* stay was a leading inducement. 
So far so good. There is on each side a mutual understanding on 
the subject. 

Now it is clear law, that in the case of a parol contract reduced 
into writing, it is competent to the parties thereto at any time before 
the breach of it, by a new contract not in writing, either altogether 
to waive, dissolve, or alter the former agreement, or to qualify the 
terms of it, and thus to make a new cpntract. It is to be observed, 
that this can be done only before the breach of the original contract. 
If, therefore, the captain bad given notice before the departure of 
the boat from S., tbe passengers might have been bound thereby 
upon direct or presumptive proof that such notice came to their 
knowledge in due time. But under the circumstances of this case* 
what alternative had the passengers between the choice of return .in 
the boat or being left behind ? An alternative which I contend the 
captain had no right whatever to put them to, when they could not 
freely exercise their right of assent or dissent. The notice being 
void per se, tbe passengers were not bound either to approve or dis- 
approve of the same, and it follows that a new contract could not 
be implied where one party was not called upon to acquiesce, so that 
the mutuality necessary to its validity was wanting. On due considera- 
tion, I am therefore of ^opinion that A. and his party may recover. 

Lbchlanab. 

No. 14. — Legacies — Deficiency of Undisposed'Of Personalty 

(antit p. 59). 

I find it laid down in 2 Jarm. Wills, p. 601, that where lands de« 
Tiaed are charged with debts, the assets will be marshalled in favour 
of pecuniary and specific legatees, lands so charged being applicable 
before pecuniary or specific legacies. Thus, in Foster t. Cook 
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(3 B. C.C. 347) where a testator had charged his real estate with his 
debts, and given legacies not so charged, the creditors having been 
paid out of the personal estate, which was not sufficient to pay both 
them and the legatees, the latter were allowed to come upon the 
real estate, so far as it had been applied in payment of debts. But 
I think the present question stronger than this, the property being 
personal, and not real, as in the above-mentioned case. 

There is also the case of Long v. Short (IP. Wms. 403), where 
one seised in fee of some lands, and possessed by lease for years of 
other lands, devised the fee to A. and the lease to B., and died in- 
debted by bond. On a deficiency of assets, it was held that both 
the devisees should contribute to the payment of the bond. 

As all property is now liable for the payment of debts, but person- 
alty primarily so, there can be no doubt that the leaseholds are liable, 
although specifically bequeathed. After the debts are satisfied, I 
think, from the cases before cited, that the pecuniary legatees are 
entitled to have their claims discharged from the same source, 
although they must contribute pro ratd with the nephew and nieces, 
towards the payment of debts. 

In case the proceeds arising from the sale of the furniture, &c. 
had realised more than was sufficient to pay the funeral expenses, 
they would then have gone into the fund for the payment of debts, 
and when all the debts were satisfied, the pecuniary legatees woidd 
then^ but not before, have been entitled to have their claims dis- 
charged. H£NRT Murray (Oldham). 

No. 2. — Husband's Liabilities for Wife'^ Debts, dum sola 

(aiUe, p. 56). 

I lun of opinion that A. will not be liable ; for though marriage 
subjects the husband, so long as the coverture lasts, to liability for 
all his wife's debts contracted prior to and owing at the time of the 
marriage, yet this liability (subject to a qualification in case pro- 
oeedings had been taken not affecting the present question) ceases 
with the coverture, so far as regards the right of the creditor to 
make good his demand, either out of the husband's own proper 
fnods, or out of the funds of the wife, which may have come to him 
jure mariti. 

The law, having incapacitated the wife, during coverture, from doing 
any act, without the husband's consent, which could have the effect of 
charging either his own or the property which he holds in her right, 
except contracts for supplying herself with necessaries, the fact of the 
wife having paid something on account of the debts can, I think, 
have no effect in making the husband liable, for, being without his 
knowledge, they of course could not be with his consent. But even 
if» daring her lifetime, she had had his authority to pay the debts 
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I think the qaestion will still come ander the rale of law before laid 
down, viz,, that the liability will cease with the covertare. 

Hbnet Mubeat (Oldham). 

No. 14. '-'Legacies — Deficiency of Undisposed'of Personalty 

(anti, p. 59). 

It is the duty of an execator to bary his testator in a manner 
suitable to his station in life, and the expenses of the faneral have a 
priority over all the debts or legacies of the testator (2 Williams on 
Executors and Administrators, S29). The executor, then, in this 
case, was justified in paying the funeral expenses oat of the first 
moneys coming to his hands. 

A bequest of leasehold property is a specific legacy (Williams, vol. 
ii. 1004) ; and a specific legacy does not abate with a general 
legacy when there is a deficiency of jassets, for the fund out of which 
a general legatee is to be satisfied is the general personal estate, 
after the specific legacy has been discharged (Wms. 994 — 1 1 74)i F., 
S., and L. have no claim upon the leaseholdproperty for payment of 
their legacies. 

The general debts are by the testator charged upon the leasehold 
property, while the general legacies are payable out of the residuary 
personal estate. If then, out of the sale of the furniture, the ex« 
ecntor had received a sufficient sum, afterpayment of the funeral 
expenses, to have enabled him to pay F., S., andL., and, instead of 
satisfying them, had discharged the general debts of the testator, I 
think the general legatees would have had a right to the payment of 
their legacies out of the leaseholds, or, in other words, to have the 
assets marshalled ; for it is a general principle in equity, that where 
there are two funds, the one accessible to creditors only, the other 
to legatees and creditors, and the creditors obtain satisfaction of 
their debts out of the latter fund, the legatees shall stand in the plice 
of the creditors with respect of the former fund (Williams, 1457). 
Although this rule is primarily appHcable to the marshalling of 
realty and personalty as between creditors and legatees, yet a case 
.such as the present seems to be within the principle (Williams, 1461)* 

W. Y. P. 

No. 9.— Dower — No Deed of Uses of Fine (anti, p. 5i). 

For an answer to this question, I beg to refer the mooter to vOl* 
T, of Cruise (title 36, cap. 10, sec. 19), where it is stated* that *' Ifa 
wife joined with her husband in levying a fine of lands, whereof 'her 
husband was seised in fee simple, without any declaration of VJ^» 
the use resulted to the husband, and a new right of dower 9X»T9i^ 
to the wife, I can find no particular limitation as to. the timeaffOr 
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the husband's death, within which dower most be olaimed. Bat, by 
Stat. 3 & 4 Wm. 4, c. 27, s. 41, it is enacted that, after the Slat 
day of December, 1833, no arrears of dower can be recovered by 
action or suit for a longer period than six years next before the 
eommencement of snch action or suit. The widow's mode of re* 
covering dower should, I think, be by filing a bill in equity. 

W. R. W. 

No. 4. — Custody of Deeds {vol, vi., p. 56). 

I think that the eldest son is entitled to the custody of the deed 
inasmuch as the title to the copyhold property is not perfected by 
the deed, it requiring a subsequent surrender and admittance ; but, 
granting them both to pass under the same deed, still I think the 
eldest son would be entitled to the custody of it on account of the 
saperior quality of his estate. J. F. C. (Walsall), 

No. 2. — Husband* 8 Liabilities for Wife's Debts dum sola (vol. vi., 

p. 56). 

In Macqueer'a " Husband and Wife," p. 193, I find the follow- 
ing: — *• If the debts of the wife are not enforced during the cover- 
ture, the husband cannot be charged with them afterwards, either at 
law or ip equity, her death furnishing an absolution or. escape to him 
from all her obligations ;" and in Jordan v. Foley, Sel. Ch. Ca. 19. 
I find that a husband who paid an interest on a bond (given by his 
wife dum sola) during his wife's life, was held discharged from lia- 
bility to payment after her death, being only chargeable for what 
was sued for and recovered in her lifetime. A fortiori I think that a 
husband who has no knowledge whatever of his wife's debts during 
iter lifetime, notwithstanding her part payment of those debts, is dis- 
charged by her death from any liability to the payment of the 
hdance. ' ' J. F. C. (Walsall). ' 

No. 11. — Tenancy — Taxes — Land-tax (ante, p. 58). 

In vol. ii. of Stephen's Commentaries (p. 545) I find the follow- 
ing: — "The tenant of the land is also by 38 Geo. 3, c. 5. s. 17, 
Kable to a distress in event of this tax renqaining in arrear ; but is 
hy the same act entitled to deduct the amount which he has paid for 
it out of the first sum that shall become due for rent, unless he has 
agreed to pay all taxes ;" and in Digest of Law Journal Reports, 
1845 to 1850, p. 375, there is as ifollows : — "The land-tax is a par- 
liamentary tax, and within the meaning of an agreement to pay rent 
and all taxes parliamentary and parochial" (Manning v. Lunn, 2 
Carr. and K. 13). Both these extracts prove the validity of an agree- 
?oent to pay taxes. Junius (Hnddersfield). 
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No. 2. — Husband*8 Liabilities for Wife's Debts dtan sola (anth, p. 56), 

I am of opioioa that A. is not liable to pay the balance of the 
accounts contracted by bis wife dum sola, althoagh A. was jointly 
liable with her during the marriage, that is, during her life; 
yet upon her decease his personal liaoility, or in other words his 
responsibility, in the character of husband ceases. A. would only be 
liable in such case as administrator of his wife in the event of his 
administering to choses in action belonging to her, and not reduced 
into possession by her during the coverture. T. M. 

No. 2. — Husband^ B Liabilities for Wife^s Debts dum sola {tmti, p. 56). 

I think A. is not liable after the death of his wife to pay the 
balance of accounts contracted bv her dum sola. The case under 
consideration is not effected by the payments made on account by 
the wife during the marriage, nor would it be had the husband 
known of the debts at the time of the marriage, for then " he adopted 
her and her circumstances together." It has been decided that the 
husband cannot be sued alone for the debt of his wife 
contracted before marriage (Mitchinson v. Hewson. 7 T. R. 348). 
As, therefore, it is necessary in the recovery of such debts that hus- 
band and wife should be sued together, and this was not done in the 
lifetime of A.'s wife I think A. cannot now be compelled to pay 
them. J. B. Barrs, 

No. 123. — Set-off (yol. v. pp. 572, 641, 643, 699. and vol. 6, vi. 60). 

I have hitherto abstained from taking any part in this discussion 
A8 mooter, in the hope that a unity of opinion in the answers of the 
correspondents would have been come to upon it, likewise to leave 
it fairly open for argument. Having given the opinions expressed 
my consideration, I cannot but fully agree with Mr. Owen and 
" T. G." in regard to A.'s non -liability to account to B. for the 
reasons stated founded upon the cases cited, and of which I had pre- 
yiously satisfied myself, as opposed to that of Mr. Cordes ; yet the 
most important, and in truth, the real point, and which appears to 
have been but very cursorily noticed, as if it was a matter of no 
doubt, seems to me to be by far the most doubtful of the questionSr 
namely, as to right of A„ as clerk, to retain the rent received by Idm^ 
payable to his master as theagentof B„ in the face of the well-koown 
maxim in law that a set-off *' must be mutual and due in the same 
right." The rent received by A. was so received by him as the 
clerk of the attorney acting as the agent of B. The salary due to 
A. was due from his master personally, and it might appear that 
the amounts are unconnected and not due in one and the same riyht. 
The master, in his character of agent, really owed A. nothing » the 
wages, as above stated, were due for general services as a clerk, and 
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the tenant paid the rent to him knowing him as such ; hence, I 
ask, cap .a clerk, having the possession of moneys, well knowing it 
not to belong to his master, retain it to liquidate any claim he may 
have for salary, &c. I am of opinion that he can retain and apply 
it as a set-off against salary due to him from his master, but I cannot 
find any case bearing directly upon the point ; I shall, therefore, be 
pleased to find in the next number of the Magazine further opinions 
on this question, and to express my thanks to those gentlemen who 
haye already undertaken the trouble of discussing this subject. 

J. F. Richards (Symond's Inn). 

No, 1.. — Diversion of Water'^^^j^ry {anik, p. 55). 

If I rightly understand the mooter to say that the railway com- 
puny left the ancient watercourse running along the gully as before, 
and meiely diverted the additional supply of water from their tunnel, 
I. am of opinion they were entitled to do so, for, in the absence of 
any stipulation, there must be twenty years' user of an artificial as 
well as a natural watercourse to give a right to have it run in it* 
aocustomed course (Selwyn's N.P. 1125; Mayer v. Chad wick (a 
Tevy similar case), 1 1 Ad. and £11. 571 ; 3 Per. and Dav. 367). 

C J. H. 

No 2. — Baron's Liability for Feme's Debts, dum sola (anih, p. 56). 

. Debts contracted by the wife, dum sola, must be recovered against 
the husband and wife duriog the wife's lifetime, or they will not 
bind the husband surviving in his own right (F. N. B. 121 C« 
1 Roll. Abr. 35 1 G., pi. 2). The point, therefore, in this case is, 
does the part payment by the wife, without the knowledge of her 
husband, prevent the operation of the general rule ? 

If the payment is to bind the husband at all it must be on the 
ground of its being made by his servant ; but a servant has no au- 
thority to bind her master, without his express or implied consent, 
neither of which can be said to exist here (F. N. B. 120 G. ; 1 Sidf, 
127 ; Etherington v. Parrott, Lord Raymond, 1006). 

The class of cases deciding that part payment or acknowledgment 
by one debtor binds the others are distingushable from the present 
instance, because there the parties making the acknowledgment or 
payment were themselves separately liable. 

For these reasons I submit the husband is not liable. 

£j, J. ri. 

No. lS2,^-^Accidenial Injwy—^Woman run over by Dog^cart (vol. v., 

p. 692). 

I quite agree with the mooter of this point, where an accident 
happens entirely from a superior agency, and without default on the 
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ptu't of tlie defendant, or blame impatable to him, a^ action for an . 
injury resalting from sach accident cannot be maintained (Wakeman 
▼. Robinson, 1 Bing. 213, 215 ; Hall v. Fearnley, 3 Q. B. 919), the ' 
latter case being one quite in point. i 

No doubt it is a hardship upon the party injured to be without a 
remedy, but by that consideration courts of justice ought not to be 
influenced. "Hard cases," as observed . by B. Rolfe in Winter- 
bottom V. Wright (10 M. and W. 116), " are apt to introduce bad , 
law." S. Arbouin. 

No. 163. — Receipt Stamp — Condition of Sale — Neutralising Provi' 
• sions of Act of Parliament (vol. v., p. 692). 

' I differ with Mr. Cordes, and think the sheriff was right in his 
d^siou in this case. The act of Parliament, by enacting that a 
person receiving money shall always provide a stamped receipt at bis 
oWn expense, merely settles a point of law which (inUhe absence of 
agreement) would be left open to custom and contract ; but it does 
not go on to say that any agreement to the contrary notwithstanding 
shall be null and void, and, therefore, I am of opinion, only giving a 
just construction to the act, that it is neither evading the spirit or ' 
letter of. the act in making it one of the conditions of sale that the 
purx^haser shall pay for tbe stamps on the receipt for the purchase- 
money. He buys subject to the condition, and such condition, I am 
of opinion, is good. S. Arbouin: 

No. 2. — Husband's Liahilityfor Wife's Debts, dum sola (anih 

p. 66). 

I think A. would not be liable to the debts of his deceased wife, 
contracted by her dum sola, for the principle of the merger of tbe 
wife in the husband, which gives him such important rights in her 
personal estate, rendering him liable for all the debts and liabilities 
of his wife contracted previously to her marriage, would not apply (2 
Roper's Husband and Wife; Palmer v. Wakefield. 3 Beav. 227) ; and, 
if judgment for any debt be not recovered during the continuance of 
the marriage, the liability ceases, except to the extent of the assets 
to. which the husband may be entitled as his wife's administrator 
(Heard v. Stamford, 3 P. Wms. 409) ; and it is stated in a note to 
p. 443 of Bl. Com. vol. i., that " though the husband has had a 
great fortune with his wife, if sbe dies before him, he is not liable 
to pay her debts contracted before marriage either in law or equity, 
unless there is some part of her personal property which he did not 
reduce into his possession before her death; which he most afterwards 
recover as her administrator, and to the extent of the value of that 
property he will be liable for his wife's debts dum sola, which remain 
undischarged during the coverture " (1 P. Wms. 468). 

T. A. Glbbd. 
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No. 4.^^Custody of Deeds (anti, p. 56). 
I am of opinion the eldest son would be entitled to the custody of 
the deed, as it would relate ^inoretQ ^he Ireel^old, than the copyhold 
land, and in case of sale of the copyhold portion of the estate, that 
deed would not be required in order to make a good title, though 
I belieTe the eMetot son would be obliged' to produce it en the 
ap{^i(fatipn ^nd at t|ie .expense of the youngest. son» 911 i^ being 
)nade apparent t)ia^ its production was needful, to tiie vindication qf 
the title of .the latter (Fain v. Ayeri, 2 Sim. and Stu, 633). guqh 
a necesaity seems scarcely possible, as the roUs of^ the court arec-^tli^e 
evidences of title to copyhold property. T, A^ GfwD.,. 
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. , , NOTICES DF NEW BOOKS. 

I 

I. IneofHe^iax Tables, showing at Sight the Ampurit of 'Duly at 7iP., 
6d.,.Sd, 8^., S(f., 2^£?.; 2^^.; and Ifi. 't» the Pound, under iJk 
Btatwte 16 * 17 Vict.c: 34; Accompanied by a Variety of 8t^ 
tistieAi Information, ^extract^d from Parliameniary ' Documenli. 

' By CfiARLBfe M. WiliichI 4th Edition. ' Ldndob : tibngtriarii^. 

II. The New Succession and Legacy Duty iSfhles, ttndtfr the authdHtjf 
' ^16 4* 17 Vict: c. 51. By C&ARLB8 M. Witucrf. Londin : 

; -LoDgtoiAis. ^' ' '■■•/'''•,'':'■■''■; 

ttiM titles 6f the above worki will suffidentl]!^ explafo' thdr' objectiij, 
abd suggest their utility to ever^^ practition^, timl wehavfe cibly to 
say that the vnribas '" Tables'^ (which are accotnifanied withexieidapl^ 
worked in the manner of the •* Ttitoi^ Assistamt*' and other^bi^ki 
on arithmetie, the memory of which cannot quite havis raded b^i^y 
from some of our readers), are framed in such a manner as to^iitfioi^ 
the'r^ired infdrmafion at a dance. ' ' ' . 

The Srmifh CoHtroversiaiist and Mpartiai In^iHrer. Hdlf*yeaffy 
Volume: Jkly td Detet^Ser, 1853. Londoh t ' Hdtitstoti laid 

' Btonemati. * "'' • •"' » 

This is a monthly publication which peculiarly coticeihli 6fudeh1te; 
its object l>eing to admit contkibutions by subscribers in the i^hape of 
disouwiona oft important questions iti Religion, Philosophy, ^nistoi^; 
]^olMoB/aiid' Bdcili) ' ^c6nbmy; beiiidei^ Questions' atid Ahlwers'Jii 
Sul^ectd^bf im^portan<ie to' Studeilts^ Noticed of NtSr^dks/ftrtiiilfe 
iMtf'Rhet^yrib; «ki<i Iniarttuctibil in liogic, Mdthema^'aB; >Gr«i|nma^;' SfeJ; 
byviiaailb'ttf CiasMs." Altogeftdcr'thej^Ublication'is dtie-diss^n^ bj^ 
fiiipport, M;b>tii)^< catdtilated :^o '^ffe^t whAt it iMii 'aV; ail^ beitr^p 
oiMidadlJid > whh math itlent md stiirit. ' It is, atiso, ytirf theap . 

I I 'Ml 
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CORREfSPONDENCIl. 

Th€ Proposed AUeratiom in the EMmUnaitM (anii, p. 51). 

GsNTLBMXK, — I am induced, from the importance of the subjeoti 
to offer a few remarks on the proposed extension of the examination 
of articled clerks to scientific and classical knuwledge (vol. v., p. 685 ; 
mU^, p. 51—55). There are many difficQlties in the way of pro- 
cmrtDg a further test of this kind, arising partly from the disposition 
to favour many, who have, by industry and drudgery, acquired 
means and legal information sufficient to qualify themselves for the 
profession under the existing system. But, as many of this class 
have not received the advantage of superior education, and have 
creditably striven to raise their respective positions by undergoiql 
severe struggles, it is urged that it would be unfair to impose an 
additional examination, which might have the effect of exclading 
many deserving, and practical devotees of Themis, because they 
ihould not happen to be fortunately blessed with a* knowledge of 
spolite and general literatnre. 

It is often asserted, too, that the more idle of the mere amateur 
law students would, from the mere accident of having in some way 
been obliged to collect some elementary knowledge, gain thie naMr 
advantage, without regard to their own merits ; and might» if thf 
legal and general examinations were conducted by the same gentle* 
men, obtain some little favourable bias, after an unscathed transit 
through the latter* to compensate for a deficiency in the former 
ordeal* 

These objections are not merely speculative ; on the contrary, they 
receive countenance even from Mr. Gladstone's budget and theory, 
m by the first he evidently designed the admission of the elaes'^I h0^ 
referred to; in the latter he alludes to it as comprising deserting 
persons, who ought to receive the benefit of a reduced 8cale,its well 
a* the attorneys. 

Then comes the answer .to these objections. Were the question 
one merely affecting relative interests and situations of different 
daasea of aspirants, there woold be much force in theae and sfi* 
Bular- observationri hut the interests of the pablie require to > b0 
eoDSulted in priority, and demand comprehensive knowledge^ now 
that acqumntaaoe with technical practice should be so 'much super* 
•eded by information on legal principles, and their epphcalioa' le 
the varions transactioaa of the mereantjle and identifte t9t^ 
munities. 

I cannot see the gmt 0imsXXffsy»eiSifei by yoor last corre- 
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gpondeot (aji^. p. 52) in the knowledge of FreiH;b« Itisapdite 
acquirement, certaioly ; but I think merely secondary to hoae 
branches of study which, in the ancient, historical, and poetical 
aathors strengthen and refine, aod in the pure and mixed 8cieDce8« 
expand the intellect. Then, as to the arrangements for the pro- 
posed change ; I do not com prebend why the two examinatiooa 
(legal and general) should not be conducted in separate divisions^, 
the candidates taking either in succession, as in the University 
schools. If the same exa'niners were appointed for both divisions, 
care ebould be taken that both kinds of examination should be 
defined independent and essential, and not comparative. And». 
although the examiners may have great trouble in reducing to 
a positive standard the respective merits of the candidates, yet» if 
the system is to* be carried out at all, it should work well, and as 
there will be far greater incentives to emulation and energy in 
asfi^niog a separate position to each iniividual according to his 
deserts. I incline to the view that, in each department, there should 
be a classification. I think the arrangement into classes, as sag* 
ge»ted, aim oat as difficult in practice as a separate allocation, 
from the diflliculty of fixing a relative standard; and the.aspira* 
tion of the student should not be solely that he is ranked amongst 
the best of, but rather that he may distance all bis competitorg 
Id addition to this consideration, the duties of the examiners, who 
are not a flactuating body, would become gradually easier from 
repeated judgment, as the experience of the University authorities 
woald demonstrate. 

1 remain yours very truly, 

Sbbvuiks Lxqbm. 


MOOT POINTS. 


No. 29. '-^Partnership — Lunacy. 

In the year 1851 A. and B. entered into partnership, and the 
business has been carried on up to the present time by A., B. taking 
DO active part therein. B. shortly afterwards becomes insane, and, 
io consequence of the disease appearing to be permanent, the friends 
of the lunatic are anxious to have a dissolution of the partnership. 
Does the fact of the lunacy dissolve such partnership ? 

" Inquirbns." 

No. 30. — Absent Husband — Wife*s Second Marriage-^Liability 

of Clergymen. 

A, whose husband has been absent, and not heard of for upwards 


Ite 
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of seTen years, agrees to marry B. ; A. and B. present themselves 
to the clergyman of the parish in which they reside, and request him 
to pablish the banns, A. at the same time offering to make a statu« 
tory declaration before a proper aathority that she has not heard of 
her hasband during his absence. The clergyman refuses to comply 
with A. .and B.'s request. Is the clergyman liable to any and what 
proceedings by reason of such refusal ? And, assuming the clergy- 
man to have acceded to A. and B^'s request, and married them, and 
the absent husband afterwards returns, is the clergyman in such a 
case liable to any and what proceedings, and if so at whose in- 
atanoe? W. A. L. 

No. 31. — Legacies — Presumption of Satisfaction. 

Where legacies are charged upon real estacte, and upwards of 
thirty years have elapsed since, and there is nothing (on the face of 
the abstract) on the sale of the estate to show that the legacies have 
been paid, what proof can the purchasers' solicitor insist upon as 
to the charges having been satisfied ? 

Supposing forty years to have elapsed, would the presumption be 
sufficient that the legacies had been satisfied ? G. G. Norkis. 

No, 32. — Power to Sell within Limited Time» 

A., by his vrill, dated in February, 1858, directed his executor to 
sell within twelve calendar months after his decease, all his (tefetatdr's) 
real estate in such manner as he (the executor) should think fit, 
and to convey and assure the same when sold, as in such cases usual. 
Should the sale take place within twelve months from the death of 
the testator, bat the conveyance be not executed within that time, 
would the power be well exercised ? R. £. 

No. ZS.^^Power to Appoint — Mortgage, SfC, 

A. being seised of freeholds in fee, married B. in 1 829, and levied 
a fine, the uses whereof were declared by indenture to be to B. for 
life with power of appointment to A., and in default of appoint- 
ment to her right heirs. A. and B., in exercise of her power, exe- 
cuted two mortgages for terms of years, and while they were exist- 
ing B. again exercised the power of appointment by will in favour of 
A. Quitre : — Was the power exceeded, and how often may a power 
be exercised ? x R. E. 

No. S4.— Grant of Right of Way. 

A. puts np for sale by auction several plots of land in various lots ; 
at the sale B. becomes the purchaser of several of the lots, and C. 
also buys several. A. reserves a right of way to some of B.'s land 
over part of the land purchased by C. ; 'the following are the words 
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in B/a conveyanqe, by which the right is granted to him by A. : — 
" And, partioolarly, a right of road or way for aU purposes and on M- 
occasions, over and along, the lane or road, &c., for the said B., his 
heirs, i^ppointees, and assigns." 

In the conveyance to C. the right of way is reserved, to B. n 
these words : " Subject, and reserving to the said B., his heirs and 
assigns, a right of way or road for all purposes and on all occasion^ 
for the use and enjoyment of the said closes, called, &c., but for no 
other purpose, over and along the lane called, &c." 

One of B«'s closes adjoins the lane over which he has the right 
of way before mentioned, and of which C. has the fee. B. now 
claims the right to bnild upon his land close to* the lane, and 
fronting it, and to have a right of way over the lane to the dwell* 
ing-fioase he n^ly erect. When C. bought the land it was under 
the decided impression that B. had merely a right of way to the 
close as such, and had no right whatever to build in the way he now 
claims to do; and, as this lane is the road to dwelling-houses 
erected by C, the property of the latter would be seriously deterio- 
rated in value, by the exercise of the right now claimed by B. The 
qi^stions which these facts raise are : 1. Has B. the power under 
his deed to, exercise the right he now claims ? 2. If the rights of 
way hf^J been reserved in B.'s deed in the same words as it is in 
C's (^s,I conceive it ought to have been), could B. build and u^e 
the way, to such buildings as he now claims ? 3. If the answer to 
the first question be in the affirmative, and the second in the nega- 
tive, j9vould C* have any cause of action against the vendor A. for 
compepsation, by reason of A* . granting the land to C. with a 
limited right of way to B., and having previously executed 
a deed granting to B. the right of way, without any limitation 
whatever ? 

Although B. and C. purchased their respective lots at the same 
sale» ^e conveyance to B. was executed a few days before that 

to a 

The case of Allen v. Gomm (11 Add. and Ell. 759) is most in 
point of any I can find. See also Akroyd v. Smith. 19 Law Journal 
Rep. (C. P. 315). . W. E. (Leeds). 


NOTES OF RECENT LEADING CASES. 


Bower — Gift of Personalty to Widow — Election [Parker v. 
Sowerby, 17 Jur, 752]. — ^The above case illustrates the rule that a 
person cannot be allowed to accept a benefit under a will and at the 
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sftoie time reject another portion of it. and applies the same to the 
case of a widow to whom personal estate and an annuity are givea 
by will and a devise is made of the real estate to trustees with a 
power to lease (the decision was on a case not within the 3 & 4 
Will. 4, c. 105 ; see sect. 10). The widow was pot to her election. 
y. C. Kindersley in his judgment said :— *' In all cases in which the 
question has been discussed we find it laid down as a recognised 
principle, that in order to put the widow to her election, we must, 
from the terms of the will itself; collect an intention to dispose of 
the estate in a manner which would be wholly inconsis- 
tent with the allowance of the claios for dower, and that it 
is not enough merely to shew that there was no intention that 
the widow should enjoy both her dower and take the benefit 
conferred upon her by the wilL As I previously observed, 
there have been decisions on that point, about the propriety of which 
there might be much argaoieut. But however that may be, I feel 
myself bound by them. There is a series of cases which decide, 
thkt although a devise of all a testator's estates is no proof that the 
testator did not mean his wife to enjoy dower also, inasmuch as all 
his estates meant only what was his own to devise, yet a devise to 
trustees upon trust to manage a Isrm, or the giving a power to lease 
lands, has been considered indicative of an intention to deprive tfae 
widow of her rights, which, in the absence of such a power or trust, 
she would be entitled to claim. The eases on this subject are too 
numerous and uniform, and their authority is tdb high to allow me 
to hold at the present day that the principles to be deduced from 
them are not the established law. . • • The present ease, then, comes 
within 'the authorities referred to; subject, however, to this observa- 
tion, that the right to dower arose out of a particular freehold 
estate, while the benefit the widow received was derived out of the 
personal estate, and from an annuity charged on an estate different 
from that out of which the dower is claimed. Now, the rule is this 
— if a testator devises any portion of his real estate in such a man* 
ner that the claim of dower would defeat that intention, then the 
widow is pat to her election, if there were any, even .the slightest 
benefit -—a gold watch, for instance — conferred upon her by tbceame 
instrument. For these reasons, J am of opinion that the widow in 
this case was put to her election." 
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WOUKS FOR LAW STUDENTS. 

We are happy to iDform those of oar subtcribers who have e&* 
{H'eFsed their aoxiety aboat the appearance of the promised " Fint 
Series " of the " Library." that tbey need not be under any appre- 
hension aboat it, for that the first work, viz., LITTLETON'S 
TENURES, will certainly make its appearance in the course of the 
present month of March. We cannot say the exact day, but so soon 
as it appears it shall be forwarded to those who have already, or 
may before then, send up orders for the same. We may as well 
mention, that we feel some little doubt about the orders received ibr 
the original (now the second) series prior to the announcement of 
the First Series, and since such announcement, without any specifi- 
oation of which series was intended. Are these orders to stand good 
for the *' First Series'* also ? Will those gentlemen who have seat 
up orders, without specifying the First Series, be good enough to 
let us hear from them respecting this matter ? We shall feel obliged 
if all orders hereafter sent will state that it is for the " First Series'* 
(when eo meant) in order that there may be no mistake. 

Having made some progress with Littleton, we are able to state 
that there will be some interesting and novel points raised, besides 
those older ones relating to the descent of the share of a coparcener 
(which may now be considered as settled), and the right of dower 
and courtesy as affected by the Inheritance Act. We allude, in the 
first place, to the point whether a feoffment, without livery, will pass 
more than an estate at will, which, as most of our readers are aware, 
was the old doctrine ; and as incidental thereto, whether, on a grant 
of lands without any express limitation of estate, a life estate will 
now pass* as formerly it did. on a feoflinent with livery. As a feoff- 
ment always contains the word '' grant." there can now be no reasob* 
BO far as we can see, why it should not operate as a grant if it cannot 
operate aa a feoffment. 

In the second place, we refer to a point respecting exchanges. 
An exchange was an exception from the rule that no freehold could, 
at the common law. pass without livery ; but then, to compensate 
for this, it was requisite that the parties should each enter into the 
exchanged part before death ; for if either party died before entry, 
his heir might have avoided the exchange (See Co. Litt. 50 h, 51 a ; 
2 filack Com. 323; 4 Jarman by 8weet. 2). Now this entry was 
evidently in lieu of the livery which otherwise would have been 
required ; but as now lands, as regards the conveyance of the imme- 
diate freehold thereof, lie in grant us well as in livery (8 & 9 Vict. 
0. 106, s. 2), and as. on a grant, nothing is required for its perfec- 
tion (not even attornment being required where the grant was of a 
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reversioD, see Doe v. Brown, 17 Jur. 1161), and the estate is, 
therefore, in the grantee immediately (putting aside the question as 
to hia assent or refusal, see Key, div. " Conveyancing/' p. 113, 3r(i 
edit. ; Burt. Comp. pi. 212). and therefore his death cannot, it may 
be thought, now give the heir a right to re-enter into the lands given 
in exchange. And, perhaps, the provision in the 8 & 9 Vict. c. 1Q6, 
8. 4, tailing away the condition of re-entry on eviction, may have 
some effect in this case, though the real ground of the doctrine must 
first be ascertained to determine this. 

The third point to which attention is directed is whether now, on 
a case having the word " grant " for even without it, see Burt. 
Comp. pi. 43 ; Cowp. 600 ; 5 Term Rep. 129. 310, though it has 
been said that a demise is no grant), the lessee has not an estate 
without entrv, and without reference to the Statute of Uses. In the 
case of a common law lease entry was always necessary ; till then 
the lessee hac^ but an inieresse. termini, as it was called (see Bac. Abr. 
tit. " Lease, &c./* M.) The freeholder alone was by the old law 
recognised, and possession and freehold were synonymous terms (Co. 
Litt. notes). The lease was looked at as a mere contract (Bac. Abr. 
ut 8ttp.), and the word "grant" in it was considered only as a 
covenant (Mr. Butler's Note to Co. Litt. 384a. n. 1). But at this 
time the distinction was clear, as stated by Mr. Butler in the nute jaet 
referred to, that a feoffment operated on the possession, i.e.. the free- 
hold, whilst a grant did not so operate, but merely passed a right, or 
rather gave a right. It roust be borne in mind that under the Statute 
of Uses no entry was requisite for the purpose of a release, though 
for the purpose of sustaining an action ot trespass an actual entry or 
other similar possession must have been made or obtained (Com. Dij^. 
tit. •* Trespass," B, 3 ; Watk. Convey, by White, 36 note ; Key. 
div. •' Conveyancing," p. 47, 3d edit). As now a grant gives, at 
least in the case of a freehold, an estate without any entry, it should 
seem that under a lease containing words of immediate grant the lessee 
woula have an estate without entry. Some objection may probably be 
made to this by reason of the words of 8 and 9 Vict. c. 1U6, 
s. 4, which refer to "corporeal tenements and hereditaments," <knd 
the "conveyance of the immediate freehold thereof," and as a term 
for years does not amount to a freehold, it is left as it was before 
the act. This would be to put a very strict construction on the 
act. and to assert that a grant must necessarily be of a freehold 
interest, whereas it is well known that interests for a term of years 
were formerly created out of incorporeal things, or rather rights, by 
grants, and no one thought of denying that they were grants 
because the deeds purported to pass such limited interests. 

We have thus hastily alluded to some points which have already 
occurred to us, and to which we have been obliged to refer rather 
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tbftD discuss in " Littleton,'* as the limits, and. indeed, the object of 
the " Fir^st Series" would not admit of any lengthened statement- 
Our object there has been to direct the attention of the student to 
such matters as may supply him with food for further consideration, 
but in the subseqaent works we shall be able to enter into more de- 
tail. We shall, therefore, be obliged if any of our readers will turn 
their attention to the topics above referred to, for we have not pre- 
tended to give our final opinion thereon, and though there will not 
be time before "Littleton" appears for us to enter. into the subject,- 
yet in these pages and possibly (in a summary manner) in Coke's 
" Comment," we may be able to do so. We should like to have a* 
few well considered communications, as we feel certain that many 
of our readers are well capable of throwing light on the above points. 
The consideration of them must be beneficial to any one willing and- 
able-to undertake the necessary labour and research ; and, indeed, we 
consider that the chief utility of such works as Littleton's, Coke's, 
and Shepherd's, consists in their recalling attention to the funda^ 
mental doctrines of the law, which have of late years been too much 
neglected. 


QUESTIONS AND ANSWERS 

ON THE 

NEW EQUITY PRACTICE. 

[Continued from p. 96.] 

Appeals and Rehearings — Caveats — Inr oiling Decrees — Abolition 
of Masters' Offices- — Judges Sitting in Chambers — Drawing up 
Orders — Clerks to Judges — Adjourning Business — Summonses at 
Chambers — Appearance — Business before Chief Clerks- — Accounts 
eind Inquiries — Using Affidavits — Chief Clerks examining Witnesses — 
Entering orders at Chambers ^Mode of taking Accounts at Chambers' 
— 'Receivers — Advertisements in Chambers — Proceedings on Claims 
in Chambers* 

Appeals and Rehearings — Caveats — Inrollino Decrees. 

Within what time must an appeal from any decree, order, or dis- 
mission, or any rehearing be bad ? 

Within five years from the date of the decree, order, or dismission 
(Decree Ord. of 7th Aug. 1852, pi. 1). 

Within what time must a decree or order be enrolled } 
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Within tiz caleodar months after the tame is made ; but It ids| 
be done afterwards on special leave obtained (Decree Ord. of 7th Ang^ 

im% pi. 2). 

flow is leave to enrol after the lapse of sfz months to be obtained} 

The party desiring the enrolment mast obtain an order for the par* 
pose, which order, unless made by consent of the adverse party, or 
ott motion and notice to all the parties, mast be a conditional order 
m Che first instance, to become absolute without further order, uolesi 
eause is shown against it within twenty-eight days after service of 
the order (Dec. Ord. of 7th Aug. 1852. pi. 3). 

Where a caveat against enrolment is entered, within what time 
ttost it be prosecuted ? 

Within twenty- eight dajrs after the doclcet of the decree or order 
ia left to be signed with the proper officer by the party who entered 
tilt same (Dec. Ord. of 7th Aug. 1852, pi. 4). 

What is the consequence of not duly prosecuting such caveat ? 

The caveat will t)e of no force, and the docket of the decree or 
oider may, immediately after the expiration of the twenty-eight days, 
be- presented to be signed as if no such caveat bad been entered (Dec. 
Ord. of 7th Aug. 1852, pi. 4). 

What is the utmost time allowed for enrolling a decree or order ? 

Five years from the date of such decree or order (Dec. Ord of 7th 
Aag. 1852, pi. 5). 

Can the times before mentioned for an appeal or rehearing, or for 
the enrolment of a decree or order be enlarged, and by whom ? 

Yes, the Lord Chancellor, either sitting alone or with the Lords 
Justices, or either of them, may enlarge each times, where it shall, 
under the peculiar, circumstances of the case, appear to be just and 
expedient so to do (Dec. Ord. of 7th Aug. 1852, pi. 6). 

Mastxbs— Abolition of. 

Have any and what provisions been made for aboUahing the. offices 
of masters in ordinary ? 

By the 15 & 15 Vic. c. 80, the office of master in ordinary of the 
High Court of Chancery is abolished, but the present masters are« 
until discharged, to exercise their functions (ss. 1 — 6). Two of the 
masters were bv the act released, and the others will be so as the 
business of their offices are disposed of. 

Are any and what powers given to the masters to enable them to 
wind up proceedings before them ? 

The masters may summon all or any of the parties to any cause, 
matter, or thing depending before or referred to them, or their soli- 
citors, and proceed therewith, or give such directions and make such 
orders as may be necessary for the purpose of settling and winding 
up the same (c. 80, s. 7). 
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If tbe master cannot finally dispoae of any matter before him, Wbat 
may be done ? 

He may dispose of any part of tbe business within his power, tfxkd 
report or certify to the coart on the whole, and thereupon the cottft 
may make sach order as it shall think proper (c. 80, s. 8). 

Are fresh references made to the masters ? 

No, except in cases in which from some previous reference mi(de 
in the cause or matter, or in some other cause or matter connected 
therewith, the court may think it expedient to make such reference, 
and except in matters arising under the Joint Stock Companiea' 
Winding-up Acts (c. 80, s. 10). 

NoTu. — The courts do not even send references in pending suits, 
to the masters, but they remit them to their chief clerks. 

JuDQBS Sitting in Chambbrs. 

Are the judges required to sit in chambers ? . 

Yes ; the Master of tbe Rolls and the Vice- Chancellors are required 
to sit in chambers for the despatch of such part of the business of 
tbe court as can conveniently be heard in chambers (c. 60, 
B. 11). 

^hat power have the judges at chambers ? 

The same power and jurisdiction as if they were sitting in open 
court (c. 80, s. 13). 

What matters are disposed of at chambers ? 

The judges have directed that the following applications are to>be 
made at chambers, viz : — 1. As to the guardianship of infants (except^ 
the appointment of guardians ad litem), 2. For the appointment of 
^lecial guardian to concur in a special case. 3. As to the main- 
tenance or advancement of infants. 4. Under the Drainage Act. 5. 
Fbr the administration of estates under the act of 15 & 16 Vioti c. 
8G). 6. Under the Legacy Duty Act for payment of moitfey' 
out of comt.- 7. For time to plead, answer, or demur. 8. 
For leave to amend bills or claims. 9. For enlarging publi- 
oalion, or the time for closing evidence. 10. For the prodnc>- 
ticoi of documents. 1 1 . Relating to the conduct of suits or mattersi' 
18. As to matters connected with the management of property. Idi 
For payment into court of purchasers' moneys under sales by ord^r 
of the court, and investing same. Some of the above applicatibns 
are ooeasionally made to the court; and, indeed, the judges have ex- 
pressed themselves as unwilling to refuse an application merely' be^ 
cause It should have been made in chambers. Besides which> very slight 
special matters will justify an application to the court. 

Drawing up Ordbrs. 

ISj whom are the orders made at chambers to be drawn up ? 

By the judges' clerks in ordinary cases ; but the judges may direct 
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any of them to be drawn up by a re^strar in the same manner a* 
orders made in open court are done (c. 80, s. 14). 

Do orders drawn up at chambers require to be entered ? 

Yes, exactly in the same manner as orders made in court (Ord. 
of 16th Oct. 1852, pi. 28). 

What force and effect have orders drawn up at chambers ? 

The same as orders of the court, and they may be signed and en- 
rolled in like manner (c. 80, s. 15). 

Clerks to Judges. 

How many clerks has each judge ? 

Four ; two chief clerks, and the others junior clerks (c. 80, ss. 
16—22). 

What are their duties ? 

To attend chambers, and perform such duties as the judge shall 
direct (c. 80, s. 23). 

Adjourning Business. 

Have the judges power to adjourn from open court to chambers, 
and, vice versa, the consideration of any matter ? 
Yes (c. 80, s. 27). 

Summonses at Chambers. 

What is the mode of proceeding before judges at chambers ? 

By summons, and as near as may be according to the form 
adopted at the chambers of the judges at common law (c. 80, s. 28). 

What is the form of the summons to attend the judge ? 

It requires the parties concerned to attend the judge at his cham- 
bers at an appointed time for the hearing of the application, the 
nature of which is concisely stated (Ord. of 16th Oct. 1852». 
Sched. A.) 

Is any indorsement required to be made on the summons ? 

The name and address of the solicitor taking out the summons 
must be indorsed, and where the proceedings originate in chambers 
a notice is added that in case the party do. not attend at the time 
and place mentioned an order will be made in his absence (Ord. ol 
16th Oct. 1852, Sched. A.) 

How is the summmons obtained ? 

The solicitor prepares the summons, which is sealed by the judge's, 
clerk, with whom a copy is left (Ord. of 16th Oct. 1852, pi. 3). 

What else is requisite in the case of an application originating in 
chambers ? 

A duplicate of the summons is also to be filed in the Record and 
Writ Office, and the copies for service must be stamped (Ord. of 16th 
Oct. 1852, pi. 4 ; c. 86, s. 46). 
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WithiQ what time are sumaioases of a jadge to be served ? 

Where the proceediags originate in chambers, the summoDs most' 
be served seven clear days before the retura thereof; bat if not so 
served, a new day may, by stamped indorsement, be appointecl. 
Other summonses are to be served two clear days before their return 
(Ord. of 1 6th Oct. 1852, pi. 5, 6). 

Where, in proceedings originating at chambers, the summons has 
not been served seven days prior to the return thereof, what is to be 
done? 

An endorsement should be made on the summons and upon a copy 
thereof stamped for service, appointing a new time for the parties 
not before served to attend the judge, which endorsement is to be 
sealed at the chambers. The service of the copy so endorsed and 
sealed has the same force and effect as the service of an original 
summons. Where any party has been served before such endorse- 
ment, the hearing thereof may, upon the return of the summons, be 
adjourned to the new time so appointed (Ord. of 16th Oct. 1852, 
pi. 6). 

In what order are summonses heard ? 

A list of matters appointed for each day is affixed outside of the 
door of the judge's chambers, and subject to any special direction, 
such matters are heard in the order in which they appear in such 
list (Ord. of I6th Oct. 1852. pi. 22). 

What provision is made for the adjournment of summonses ? 

Where the matters are not disposed of upon the return of the 
sammonses, the parties roust attend from time to time without further 
sammons, at such time or times as may be appointed for the con- 
sideration or further consideration of the matters (Ord. of 16th Oct. 
1852, pi. 16). 

Appbarancb to Suhmjnsbs. 

Where proceedings originate at chambers, what must the parties 
served with a summons do before being heard ? 

They must enter appearances in the Record and Writ Office, and 
give notice thereof (Ord. of 16th Oct. 1852, pi. 7). 

BUSINBSS BBFORB ChIBF ClbRKS* 

Have the judges power to direct what matters shall be heard be- 
fore themselves, and what before their chief clerks ? 

Yes ; and if the judge shall so direct, his chief clerks shall take 
accounts, and make such enquiries as were formerly prosecuted before 
the chief clerks of the masters ; and the judge is to give his aid and 
directions in such accounts or inquiries as he may think proper, but 
subject nevertheless to the right of the suitor to bring any particular 
point before the judge himself (c. 80, s. 29). 
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What powers have the chief clerks of the judges in .proceedings 
directed to he taken hefore them ? 

The clerks have fall power to issne advertisements, to aummon 
parties and witnesses, to administer oaths, to take affidavits and 
toknowledgments (other than acknowledgments hv married womev^, 
to receive affirmations, and, when so directed, to examine parfiei 
and witnesses, either upon interrogatories or vivd voce as the jttc|ge 
4ball direct (c 80. s. 30). 

If parties summoned by the chief clerks do not attend, what is the 
Qfinsequenee ? 

Tbey are liable to process of contempt, in like manner as parties 
gr witnesses are liable thereto in case of disobedience to any order of 
the court or of any writ of suhpxna (c. 80« s. 8 i ). 

Copies of Orobb. 

In cases of proceedings in chambers under any order, what should 
the solicitor do in the first instance ? 

Leave a copy of such order at the judge's chambers, and certify the 
same to be a true copy of the order as passed and entered (Ord. of 
J.6th.0ct, 1862, pL iV). 

Accounts and Inquiries at CHAMBBita. 

Where by an order accounts and inquiries are directed to be takeo« 
what is to be done after a certified copy of the order has been 
left? 

A summons is to be issued to proceed with the accounts or in- 
gttiries directed, and upon the return of such summons, the judge is 
to he satisfied by proper evidence that all necessary parties have 
been served with notice of the order, and thereupon directions are to 
be given as to the manner in which each of the accounts and inqairies 
is to be prosecuted, the evidence to be adduced in support thereof, 
the parties who are to attend on the several accounts and inquiries, 
and the time within each proceeding is to be taken ; and a day or 
days may be appointed for the further attendance of the parties, and 
all such directions may afterwards be varied or added to as may be 
found necessary (Ord. of 16th Oct. 1852. pi. 18). 

If upon the hearing of a somcnons to proceed jt appears that the 
service of notice of the order directing accounts and inquiries canoot 
be made on any party, or ought to be dispensed with, what may be 
done ? 

The judge may, if he think fit, wholly dispense with such service, 
9r may. at his discretion, order any substituted service, or notice by 
advertisement or otherwise, in lieu of such service (Ord. of l^tk 
Oct. 1862, pi. 19). 

Where, on prosecuting the order directing accounts and inqnine0# 
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it appearito be expedient to t&ke farther accoants or make further 
ipif uiriea, what ma j be dtm% ? 

The Judge may order the same to be taken or made accordingljf 
or if desired by any patty, direct the same to be considered in open 
ODiut (Ord. of 16kh Oct.'o( 1853, pi. 20). 

What is the coarse of practice at chambers generally, and idaa 
particalarly aa to copies of aaoottots, deeds. &c. ? 

The course of proceeding in chambers is ordinarily to be the same 
aa the coarse of proceeding in court upon motion*. No states of facta, 
charges, or dischargee, are to be brought in. But when directedi 
copies, abatracks, or extracts of or from accounts, deeds, or other 
documents, and pedigree* and concise statements, are to be sappfied 
for thf use of the judge and his chief clerk, and where so directed, 
copies are to handed over to the other parties. But no copies are 
to be made of deeds or documents where the originals can be 
brought in without special direction (Ord. of 16th October, 1852, 
pL 23). 

Using Affidavits. 

Is any and what notice required to be given of the intention to 
use affidavits on proceedings in chambers ? 

Yes; a party intending to use the affidavit must give notice 
thereof *< to the other parties concerned" (Ord. of 16th Oct* 1858, 
pl^24). 

Chibf Clbrk Ex&mimino WiTNlBSaS. 

Where a chief clerk is directed by the judge to examine any wit* 
ness, what is the mode of proceeding ? 

The same as in the case of the examination of witnesses before the 
examiner, subject, however, to any special directions which 
may be given in any particular case (Ord. of 16th Oct. 1852, 
pL96). 

What is to be done with the original examinations and depositions 
of parties and witnesses taken by or before the chief clerk ? 

They are, being first authenticated bv a clerk's signature, to be 
transmitted by him to the Record and Writ Office, to be there filed» 
and any party to the suit or proceeding may have a copy thereof, 
or of any part or portion thereof, upon payment of the proper fee 
(Ord. of 16th Oct. 1852, pi. 27). 

Entkrino Oroxbs at Cbamrbrs. 

Are orders made in chambers and drawn up by the chief clerk or 
registrar to be entered, and how ? 

Yes ; in the same manner, and in the same office, as orders made 
m open court are entered (Ord. of 16th Oct. 1842, pi. 28). 
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Modi op Taking AocouNTi at Cbambbm. 

Where anv accoant is directed to be taken, how ^s the partj to 
4oit? 

The accountincT p^'ty is, unless the jadge shall otherwise directi to 
make out bits ncco^^.t and verify the same by affidavit. The items 
QD ciacli side of li e account are to be numbered consecutively, and 
the accoant is ':: be referred to by the affidavit as an exhibit, and to 
hfi left in the judge's chambers (Order of 16^th Oct. 1852, pi. 29). 

What must be done by any party seeking to charge an accounting 
party beyond what he has by his account admitted to have received ? 

He must give notice of such his intention to the accounting party, 
stating, so far as he is able, the amount sought to be charged, and 
vVc particulars thereof, in a short and succinct manner (Ord. ofrl6th 

Got. :^.:x^ pi.30). 

Rbcxivxrs. 

What proceedings are to be taken upon a receiver's account being 
left in the judge's chambers to be passed ? 

A summons to proceeed thereon is to be taken out, and the 
account when passed is to be entered by the solicitor of the receiver 
in books, in the same manner as heretofore; but the affidavit 
verifying the account so passed, is to refer to it as an exhibit, and 
not to be annexed to it (Ord. of 16th Oct., 1852. pi. 31). 

When a receivership has been completed, what should be done ?' 

The books containing the accounts must be deposited in the 
Record and Writ Office (Ord. of 16th Oct. 1852, pi. 32). 

Advertisembnts in Chambers. 

^ow many advertisements are to be issued when they are required 
for any purpose in chambers ? 

A peremptory advertisement, and only one, is to be issued unless 
for any special reason it may be thought necessary to issue a second 
advertisement or further advertisements ; and any advertisement may 
be repeated as many times and in such papers as may jjbe directed 
(Ord. of 16th Oct. 1852, pi. 33). 

{low and by whom, are advertisements in chambers to be pre* 
ppired and approved ? 

The advertisements are to be prepared by the solicitor, and sub* 
mitted to the chief clerk for approval, and when approved are to 
be signed by him» and such signature is to be sufficient authority to 
the printer of the Gazette to insert the same (Ord. of 16th Oct. ]852, 
pi. 34). 

What is to be stated in advertisements, and to be the form thereof* 
for creditors or other claimants ? 
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AdTertisements. for creditors or other claimants are to fii a time 
for the creditors or claimants to come in and prove their claims, and 
to appoint a day for the hearing and adjudicating thereon, and may 
be in a form similar to the form set forth in Schedule (D) to these 
orders, with such variations as the circumstances of the case may 
require (Ord. of 16th Oct. 1852, pi. 35). 

Procbbdings on Claims in Chambbrs. 

What are claimants coming in at chambers under an advertise- 
ment to do in the first instance ? 

Claimants coming in pursuant to advertisement are to enter their 
claims at the chambers of the judge in the " Summons and Ap- 
pointment Book," for the day appointed for hearing by the adver- 
tisement, and to give notice thereof and of the affidavit filed, to the 
solicitors in the cause within the time specified in the advertisement 
for bringing in claims (Ord. of 16th Oct. 1852, pi. 36). 

What parties are or not to take office copies of affidavits in 
chambers ? 

Claimants filing affidavits need not take office copies thereof ; but 
the party prosecuting the cause or matter must take office copies, and 
produce the same at the hearing, unless otherwise ordered in chambers 
(Ord. of 16th Oct. 1852, pi. 37). 

What is to be done if on the day appointed for hearing the claims 
they are not then disposed of ? 

In such case an adjournment day for hearing such claims is to be 
fixed ; and where further evidence is to be adduced, a time may be 
named within which the evidence on both sides is to be closed, and 
directions may be given as to the mode in which such evidence is to 
be adduced (Ord. of 16th Oct. 1852. pi. 38). 

Can new claimants be heard on the adjournment day? 

Yes ; provided he has entered his elaim and filed his affidavit 
four clear days prior to such adjournment day, and no certificate of 
debts or claims has in the mean time been made (Ord. of 16th Oct. 
1852. pi. 39). 

What is provided as to creditors claiming debts not exceeding 
five pounds ? 

That they need not attend on the day of hearing, unless required to 
do so by notice from some party (Ord. of 16th Oct. 1852, pi. 40). 

What is the further time for receiving claims, and can it be 
enlarged and how ? 

After the time fixed by the advertisement no claims are to be re- 
ceived, except as before provided in case of an adjournment, unless 
the juge at chambers shall think fit to give special leave, upon appli- 
cation made by summons, and then upon such terms and conditions 
as to costs and otherwise as the judge shall think fit (Ord. of 16th, 
Oct* 1852, pi.. 41). 
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What proTiBion is made as to famishing^ a list of proved claims ? 

A list of idl claims allowed, shall, when reqaired by a jodge» be 
made oat and left in the judge's chambers by a party prosecatiDg 
the order (Ord. of 16th Oct. 1825, pi. 42). 


ON THE EXAMINATION OF ARTICLED CLERKS. 

Tbstimonial to Mr. Corobs (vol. v., pp. 453, 534). 

We have now to announce the presentation to Mr, Cordes of the 
testimonial referred to ia vul. v., pp. 453 — 456, in doing which we 
a^ sorry to have to mention that Mr. Cordes was disabled, by ill 
health, from acknowledging the receipt of the works presented* 
which, as will be seen, was done by his brother on his behalf. It is 
tp be hoped that Mr. Cordes will not be long before he finds bis 
^Ith fully restored. The following are the several commanicatious 
which passed on the occasion :— 

To THB SuBscaiBBBs TO Mb. Cobsbb* TbSTIMONIAIi. 

Gbntlbmbn, — We have ut length the pleasure of laying before 
you the particulars of this matter, and only regret that delay has 
arisen ; it must, however, be attributed to the indisposition of Mr. 
Oordes, who has been very unwell, and not to any tardiness on our 
part, who, immediately on closing the subscription list, addressed a 
letter to that gentleman. The amount subscribed to this testimonial 
was £4. 88. 6d., and the foNowiiig society and gentlemen gave 
subscriptions — viz., Birmingham Lhw Students' Society, Messrs. 
Beale. A. (Reading), Bra vender. F. ((.jrluucester), Bridsonp A. P. 
(Bolton), Broombead, B T. (Sheffield), Brown, W. P. (Gloucester), 
Brigg, J. (Norwich). Davison, T. J. R. (Yeovil), Dubois. P. (Derby). 
Bruce. H» (Teabury). Edge, J. B. (Bolton). Ellis, C. (Ruthin), 
Evans, A. (Gloucester). Fairer, C. (Appleby), Gilman, C. R (Nor- 
wich), Green. J. (Bradford). Gould. T. (Uttoxeter), Hall, J. (Bol. 
ton). Hinde, C. H. (Bolton). Hooper, T. J. (Up ton*on- Severn) > 
Hullett. J. (Coleford). KiWert, J. M. (Ludlow), Massey. J. (Glou- 
cester). Mourilyan, J. N., jun. (Sandwich). Ladd, W. (Norwich), 
Lomer, W. A. (Southampton). LovegroYe, H. T. (Gloucester), 
Miller, W. M. (Norwich). Norris. G. G. (Nottingham), Owes 
(Hudderefield). Powell, G. W. (Brecon), Peele, T. (Bradford), 
Pallam. A. (Taunton). Provis. T. J. (Oswestry). Pfears, W. T. 
(Warrington)^ Randall, A. B. (Southampttm), Richards, J. C. 
(Gloucester), Richardson, J. (Bolton), Roberts, T. V. (0*weBtry)» 
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Hat, jr. 8. ^titbamptofi), Rogers, t!r. B. (S<Mitlmaij^toii)i Soa, 
W. &. <lp8Widh>, Roond. J. (London^. Ro^e, 8. R. (Plymo^thj^. 
Sharp, W. (WarriDp;toD), Samnaers, F. (Hall), Sampson (Hall), 
Slade, G. P. (Yeovfl), Taynton. T. (Gloacester), Watkins, £. (6ol- 
IK>Q^. Whitcombe, G. (Glnaeester), Witt, A. ,K. (Soutfaampton). 
Vkt Bam "teas diaposed of thas (agreeably to the wishes of Mr. 
Laeas Gordea') :<— 

Gartipbeira Ltvea of the Lord Cbaneetlora . .£318 
Wigram oo the Interpretatfon of Wills ..080 
Carriage to Newport of the above works ..026 

£4 t 6 
-^^We reinaiii, Genlfleaien, your obedient aenranta, 

HsKatr DatrcB, ) Treaaurefa and 

Waltbk M. MiLtBR, J SecretaHea. 

N.B.— The above list of donors we believe to be correct. Should 
aiEiy gentleman's name be omitted, or should he be desirous of having 
a copy list with amount of each donation, application may be made 
t6 Mr. H. Druce, li. Gray's Innaquare, who will supply him witSi 
particalara. ■ 

Woodlands, 5th February. 1 854. 

Db9lr Sir,— -My brother regrets much that illness, which has coi^-i 
ined him to bed for Some time past, entirely prevents him from nbw 
addrellBsing a few lines to you himself, but he desires through me to 
express to you and to those of his fellow students Who have united 
m presenting him with the valuable set of hooks which he has re- 
ceived, his cordial thanks f(>r the kind attention which they have 
thus shewn to him, and to assure them that he shall always regard 
^e present as a pleasing testimony of their cheerful co-operatit>n 
with him in an effort for their common benefit. — I am. dear sir, 
very faithfully yours, Thomas Cordbs. 

To Itenry Druce and W. M. Miller, Esqrs., Secretaries, &c. 


««i 


THE LAW STUDENTS MUTUAL GOIlRESPONDING 

SOCIETY. 


fT0 ihi Sditcts of the Law Students* Magazine.) 

GsNTLBMBN, — I havc read with pleasure your remarks, in the 
last months' Magazine, on the above Society ; and although I have 
the honour to be one of the great body of articled clerks, I confess 
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I think there is some troth in your remark, that " nothing in to be 
done with articled olerka witboat great exertion, and the ezercisjB of 
much patience." 

It does seem remarkable to me that the Society has not met with 
that encouragement it certainly deeerves ; and the only thing to 
which I can attribute it is the fact of its being but very slightly 
known amongst the articled clerks in general that any such Society 
really exists. If it be that they are waiting to see how it works, 
and whether it be worthy of their attention, I for one have been a 
member sufficiently long to be fully sensible of, and to testify to 
them the great advantages which have and must necessarily arise 
from taking n part in its various discussions. 

Although the Society may be said to be more adapted to the 
.exigencies of those of my fellow-students who reside in towns 
destitute of anything in the shape of Debating Societies, yet I am 
one of those who think that more real learning may be gathered 
from deliberately writing an opinion on paper, than by engaging io a 
warm vivd voce conflict. From these remarks, however, I would 
not have any one suppose that I disapprove of Debating Societies, 
but which, on the contrary, I would have every gentleman join 
when in town, even though it be for only a few months, which 
would, I think, be amply sufficient to brace his nerves, and prepare 
him for the more ejeciting combat of reality which he hopes to 
encounter when he emerges equipped in his coat of mail (in the 
shape of a cettificate), to brave the warfare of a solicitor's life. 

In conclusion, I would strenuously recommend such of my fellow- 
students who may not have already joined the Society to lose no 
time in forwarding their names to the secretary, feeling, as I con- 
fidently do, that the establishment of such a Society has conferred 
on the articled clerk a great and lasting boon.-— I am. Gentlemen, 
your obedient servant, 

Chesterfield, Feb. 20, 1 854. A Law Student. 


MUTUAL CORRESPONDENCE. 


The following are the only additions to the list published, anfk^ 
pp. 15, 16, 75, viz.; — Mr. Henry Barker, at W. Barker's, Esq., 
Huddersfield ; Mr. W. E. Barker, at W. Barker's Esq.. Hudders- 
field; Mr. H. Reddish, at E. Reddisb's, Esq., Stockport; Mr. A. 
Knowles, Yew Tree House, Brampton Moor, near Chesterfield. 
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HILARY TERM (1854) EXAMINATION QUESTIONS. 


PUBLIMINABT. 

I. Where and with whom did yoa serve your clerkship?. 2. 
iState the particular branch or branches of the law to which yoa 
have principally applied yonrself during yonr clerkship ? 8. Men* 
tion some of the principal law books which yoa have read and 
studied ? 4. Have yoa attended any and what law lectures ? 

Common Law. 

1. What is the form of the commencement of an action? 2. 
'Supposing a defendant about to quit the country after a writ of 
summons issuecf against him, what steps must be. taken to prevent 
his so doing ? 3. What is meant by a concurrent writ, what is the 
object of it, and is there any limited time within which it must be 
issued ? 4. If there be difficulty in finding a defendant to serve 
'him with process, what step must be taken to enable the plaintiff to 
proceed ? 5. Are all judgments by default final ? 6. Is a writ of 
inquiry necessary now in all cases where the defendant has suffered 
judgment by default ? 7. Is there any alteration lately in the pro- 
cess of ejectment, and if so, state it ? What are the proceedings 
under the Common Law Procedure Act in lieu of judgment as in 
d^e of a nonsuit ? 9. Can the defendant plead the bankruptcy of 
plaintiff as a bar to the action as a matter of course ? 10. Upon 
service of a rule or order must the original be always shown ? 11. 
If no steps have been taken in a cause for one year from the last 
proceeding, what is the course to be taken by the party wishing to 
proceed ? 12. Must the successful party under an award wait until 
the time for setting aside the award has expired before he can tax 
his costs ? 13. If a rule nisi be granted to set aside proceedings 
with costs, and is discharged, what is the result as to the costs ? 14. 
Can an infant bring an action, and how ? 15. In an l|C^ip.l^ fg^ 
jednction who must brin^ it, and in ^liaf f^riii } 

Equity. 

1. In what cases will a court of equity decree, a specific perform- 
"ance of a contract not reduced into writing? 2. Distinguish 
generally the class of cases in which bills in Chancery are expedient* 
in what cases claims are applicable, and when relief may be obtained 
by summons before a judge in chambers. 3. In what cases will a 
court of equity decree specific performance of fi contract for sale of 
land not reduced into writing ? 4. Will the court interfere to pro- 
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teot the unanthorited um of trade mark*, and in what cuei ? find* 
what mmtthe jdaintiff prove id order to anceeed ? 5, What nlief 
irill the court give in the cases referred to io the laat question ? 6. 
'What coDstitutes part perforroaiice of a verbal coDtract for purchase of 
freehuldlandsufficicDttoiodaceacoart to decree specificperformance ? 
7. State generally in what eases the Cooit of Gbanceiy wU mter- 
fare by way of i&junctitHi } 8. Can as executor by any and what 
means give priority to on« ercditor of his testator ovn others after' 
a hill has been filed to administer the estate ? 9. Within what time 
most a defendant make his defsnae to a bil] or claim in equity ? 10. 
State ihe different modes of defence he may adoptL 1 1 , What is the 
difference between a plea and a demnrrer ? 1 2. An infant most sae by 
his next friend. Is any and what formality required in the ^point> 
ment of next friend ? 19. How do you enforce the appearance of k 
defiindant to a bill or dtum in Chancery ? 14. Ho* can you enforce 
an appearance by an infant or married woman ? State generally the 
practice in presentii^, aervmg, and brioging to a hearing a petition ?r 

BANKRDPTCr. 

1 . Describe the priacipd object of the banlcrapt law as existing- 
in this country? 2. Enamerate the principul statutes which have 
been passed siace 1820, with relation to the banlcrapt law, and 
tiie most important changes made thereby. 3, Has the Court of 
Bankruptcy, as now established, ort^inol jurisdiction, or is its juris- 
diction delegated by any other court or aatbority ? Describe ia, 
what mode aa adjodication io bankraptcy against a trader can be- 
obtHiced by a creditor, and who is entitled to obtaiD it i 5. What 
is the evidence necessary to obtain ao adjudication of bankruptcy on 
the application of a creditor 7 6, In what eases, and by virtue of 
what Btntnteeanatrader obtain an adjodication of banhrnptcyagainat 
himself, and what facts must be proved in order to obtain such ad- 
judication ? 7. What are the powers now in force for the coUec- 
tion of the bankrupt's estate, and by whom are they principally 
carried ont ? 8. Describe the penal branches of the tnukrapt law, 
and the acts or omisnons of the bankrupt which will subject him to 
the penalties ? 9. By whom, and in what manner, and at what time 
is the official assignee appointed or chosen in each estate ? 10. What 
fits a bankrupt will derive from a st^ot comphance with 
: law i II. In what way, or by what instrument, is the 
o^ion of the court of bankruptcy expressed as to tfae 
le bankrupt t and what is the natare and effect of isneh. 
13. What are the names or description oftheprb- 
(tf tlie Court of Bankruptcy, and what are the particular 
i} 13. I|ther« any and what difference inthemofie 
[ to bankraptcy agunst a trader who ii a member of 


Parliaoieiitt from tkat of proceediog against auy other trader? 
14. What are the oonsequences of becomii^ bankrupt to a member 
of the House of Commons, and in what cases do those consequences 
attach? 15. B3r the commission of what acts does a trader dis- 
qualify himself from obtaining the benefit of the bankrupt law, and 
what are the oonsequences to him ? 

Comvbtakcing. 

1 . By what words may an estate tail special be aptly created ? 
'2, What covenants, powers, and provisoes are usually inserted in a 
mortgage in fee ? 3. A., a tenant for life in possession, with re- 
mainder to B. in tail. Oan B. by any and what means convert his 
estate tail into a fee simple ? 4. Conveyance unto and to the use 
of A., B., and C, and their heirs. What estate do they respectively 
take, and how can they severally dispose thereof ? 5* By bargain 
-and sale enrolled, an estate is conveyed to B. and his heirs, to the 
use of C. and his heirs. What estates legal or equitable do B. and 
C respectively take ? 6. A. having power to appoint the fee. 
-appoints to B. and his heirs, to the use of C. and his heirs, in trust 
for D. and his heirs. Which of these parties, B., C, or D., takes 
ihe legal, and which the beneficial estate ? 7. Money in the funds 
and on mortgage is settled on A. for life, remainder to B., a Jhne 
covert, absolutely. Can B., with or without her husband, by any 
and what means pass her reversionary interest to a purchaser ? 8. 
An advowBon is mortgaged in fee, the incumbent dies. Who has 
the right to present to the living, the mortgagor or the mortgagee ? 
Give the reason why the right to present is in the. one or the other. 
S, A. is possessed of a leasehold estate which he agrees to sell to 
B., without any special conditions as to title. What title has B. a 
right to require ? 10. Is there any and what difiference between 
dower and freebench ? 1 1 . A mortgagee in fee dies intestate ; the 
mortgagor applies to redeem. What persons are necessary parties 
to the re-conveyance, and for what reason ? 12. A. and B. exchange 
lands. B. is afterwards ousted from the land he received in ex- 
change. Has he any and what remedy, and against whom ? 13. 
An estate is settled to the use of A. for life, remainder to B. in tail, 
remainder to C. in fee. Who is entitled to the custody of the 
title deeds ? 14. What is the rule in Shelly's case, and where is 
such rule to be found ? 15. A. dies intestate, seised of estates fn 
fee simple, leaving a grandson (issue of a deceased daughter), a 
great granddaughter (issue of a deceased son), and tfro dafughters. 
Who will be entitled by descent to A.'s real estates ? 

CaiMiKAi. Law* 
1. Have all the superior courts concurrent jurisdiction in crimfaal 
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matters? 2, Name the sapreme criminal coarf. 3, What ittht 
exception to its jorisdicHon ? 4. Who is supreme coroner of the 
realm? 5. What is the mode of reviewing qaesttons of lawb 
criminal cases ? 6. What is the jarisdietion of the Central Crimiaal 
Conrt ? 7. Of what description are the commissions of the judges ? 
8. What offences are tried before quarter sessions ? 9. What 
misdemeanours are excepted ? 10. How are the criminal cases at 
quarter sessions reviewed ? What is the course of proceeding in an 
appeal on a conviction ? 12. Who appoints magistrates ? 13. Stute 
this nature and form of a writ of mandamus ? 14. What is the or^ 
dinary purpose of it« and how is its sufficiency to be supported or 
opposed ? 15. What is the liability to costs of the party applying 
for, or resisting, the issuing of the writ ? 
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Common Law. 

I. Commencement of actUM.-^Axi action is commenced by suing 
out a writ of summons (15 & 16 Vict. c. 26, ss. 2 — 18 ; 5 Mag. 
N.S. 72). 

II. Leaving cottafry.— *Where a defendant is about to quit the 
eomitry after a writ of summons is issued against him, an order of a 
judge should be obtained for leave to issue a writ of capias for the 
defendant's arrest, or a warrant for that purpose may be obtained 
from a bankruptcy commissioner (I & 2 Vict. c. 110; 14 & 1& 
Vict. c. 52; 4 Mag. N.S. 578). 

III. — Concurrent wrt7.-*-A concurrent writ is one iuued during 
the currency of a previous writ ; its object is to enable the plaintiff 
to make efforts in different places at the same time to effect service; 
it must be issued withm six months from the issuing of the original 
writ of summons (15 & 16 Vict. c. 26, s. 9 ; 5 Mag. N.S. 74). 

IV. Service of fifrii. — If the defendant cannot be served per- 
sonally with a copy of the writ of summons, the plaintiff should 
apply on affidavit to the court or a judge, showing that he has made 
exertions to serve the writ, and that the same has come to the 
defendant's knowledge, or tiiat he wilfully evades service ; on this 
an order may be made for the plaintiff to proceed as on a personal 
iervice( 15 & 16 Vict. c. 26, s. 17; 5 Mag. N.S. 73). 

V. Judgments. — All judgments by default are not final ; those 
only are final in which the plaintiff seeks to recover a debt or liqui- 
dated demand in money (15 & 16 Vict. c. 26, s. 93; 5 Mag. N.S. 
361)/ 
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Vl. Writ of inpury. — ^A writ of inqoiry is not necewary in all 
cases in which a defeDdant has suffered judgmeot by defaolt, not eyen 
where the judgment is interlocutory ; for» where the damages are B' 
matter of calculation, the court or judge may direct that the amoaat 
for which final judgment is to be signed may be ascertained by 
a master of the court (15 & 16 Vict. c. 26, s. 92 ; 5 Mag. N.S. 
861)- 

YIL Ejectment, ---^Aa ejectment is now no longer commenced by 
the service of a declaration and notice, but by a writ directed to the 
persons in possession and to the persons entitled to defiepd the 
possession (15 & 16 Vict. c. 26, s. 168-219 ; 5 Mag. N.S. 501— 
514). 

VIII. Proceeding to trial, — In order to force a plaintiff on to a 
trial, the defendant should give him a twenty days' notice to bring 
the issne on to be tried, when, if the plaintiff makes default in trying, 
the defendant may enter a suggestion thereof on the record, and 
sign judgment for his costs (15 & 16 Vict, c* 26, s. 101 ; 5 Mag« 
N.S. 363). 

IX. Bankruptcy, pleading, — ^The bankruptcy of the plaintiff in an 
action which the assignees might have maintained for the benefit of 
the creditors, cannot be pleaded in bar to snch action, unless the 
assignees decline to continue it and to give security for the costs, in • 
default of which, however, the defendant may, within eight days 
after their refusal, plead the bankruptcy (15 & 16 Vict* c. 2&» 
8. 142 ; 5 Mag. N.S. 444). 

X. Service of rule, 8(C, — It is not necessary on serving a rule or 
order to show the original, unless sight of it is demanded, or the 
service be with a view to an attachment (rule of Hil. T. 1853, 
pi. 163. 

XL No proceedings for a gear. — ^Where no steps are taken in a 
eanse for a year, the party wishing to proceed must give a month's 
notice before taking any further proceedings (rule of Hil. T. 1853, 
pi. 176; 5 Mag. N.S. 667). 

XII. Award. — Taxing costs — ^A successful party under an award 
may proceed to tax his costs prior to the expiration of the time for 
setting aside the award (rule of Hil. T. 1853, pi. 170; 5 Mag. 
N.S. 66). 

XllL'^Discharged rule — Costs.^^If a rule nisi to set aside pro- 
ceedings for irregularity ask for costs and is discharged, and nothings 
is said as to the costs, the party making the application must pay 
the costs of the other side (rule of Hil. T. 1853, pi. 137 : 5 Mag« 
N.S.663). 

XIV. — In/ant. — An infant may bring an action ; the writ is sued 
out in his name just as in the case of an adult, but before declaring 
a next friend must be appointed, who is answerable for the costs. 
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and in ftict conducts the suit for the infant (2 Mog* Soppie. 115 ; 
'Key' dir. '* Common Law,*' pp. 83, 84, 3rd edit.) 

TLV.'^-Seductioh, — An action for seduction cannot be maintained by 
the party seduced nor by her parents as such ; it most be brought 
by her master or other employer, and her father may sue in the 
ofcaraeter of employer where the daughter was living at home and 
^uwisting in the household duties. The action is either in trespass 
or trespass on the case (Key, div. " Common Law^" pp« 89, 91, 
9rd ^it.) 

Equity. 

I. Specific performance, — Specific performance oi a contract not 
Tednced into writing will be decreed where the defendant has by 
fraud prevented the contract being reduced into writing, or where 
there has been a part performance, or the defendant by his answer 
admits the contract and does not insist on the Statute of Frauds (5 
Mag. N.S. p. 489—492). 

II. Bilh, claims, and summons, — Bills are required in all cases 
Hrhere claims and summonses are not required, except where an in- 
formation is the proper proceeding. Claims are . applicable to the 
ordinary cases of administration, foreclosure and redemption of mort- 
gages, specific performance of agreements, partnership accounts com- 
pelling trustees to allow their names to be used by the cesiuis que 
'trusts in enforcing legal claims, and for the appointment of new 
trustees. Even in these cases bills may be, and very frequently are 
filed, though the court might in a very plain case disallow the addi- 
tional costs (see 2 Mag. N.S. p. 150). The third way of commen- 
cing a suit in equity is by a summons, which, however, is limited to 
the single case of an administration, and in the case of real estate 
only where the will vests the whole of the real estates in trustees for 
sale with power to give receipts for the rents and produce (15 & 16 
Vic. c. 86, ss. 45, 47, anth p. 48). 

III. Specific performance, — This question is a repetition of No. L 

IV. Trade marks. — A court of equity will interfere to prevent the 
unauthoriised use of the trade marks of another who has been in the 
habit of using them on his goods, and which have become known to 
the public by those marks. The plaintifif must prove that the public 
may be misled by the defendant's marks to suppose they are buying 
goods made by the plaintiff. To entitle the plaintiff to protection 
there must be an intention on the part of the defendant to deceive 
the public. Indeed, where there is a strong resemblance in matter, 
colour, and arrangement of labels or covers on the goods of the de« 
fandant to those used by the plaintiff, a court of equity will presume 
that the same is not fortuitous, but that it is intentional with a view 
to mislead purchasers (Edleston v. Veck, 1 8 Jur. 7 ; Rodgers v. 
Nimill, 17 Jur. 171 ; Millington v. Fox, .3 Myl. and Cr. 341). 
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v. Trade mar^ff.— The relief which the coarts give in the caae hi 
a wroDgAiI user of another's trade roark^ia to enjoin the defendant 
from continoing to nse sach trade marls, and to make him account 
for any profits made through such wrongful user. 

VI. Part performance, — To constitute part performance gf a ver- 
hal contract for the purchase of freehold lands, so as to entitle a 
party to a decree for specific performance, it is essentia at the apto 
alleged to constitute the part performance should clearly appear Ip 
have heen done solely with a view to the agreement being per- 
formed (see farther 6 Mag. N.S. pp. 490—492 ; Key» div. "Equity," 
p. 45, 3rd edit. ; 3 Mag. N.S. p. 105—107). 

VII* Injunctions. — In)anction6 are granted for staying waate (see 
3 Mag. N.S. p. 71), quieting possession, pirating copyright, uifiog 
trade marks, publication of private letters, to stay proeeedinga at 
law, to prevent payment of money to a pretended executor, to reatraiii 
the carrying on of a trade contrary to a lawful covenant (3 Mag* 
N.S. p. 1 59, 160), the ploughing of particular lands, the contiauam^ 
of a nuisance, the working of a coUiery, or the navigatioo of a 
^p, &c. (see Woodd* Yin. Lect. 56 ; 3 Black. Com, 443 ; 2 M«g> 
N.S. Supp. p. ^1), 

YIII. Executor giving prieriif, — Even after a bill for adminittm- 
tion is filed an executor nay prefer a creditor who sues him al la^r 
and obtains a judgment by default. With respect to the general 
question, where there is a suit by a creditor against the executor lar 
Uie recovery of his debt only, see Key, div. *' Equity," p. €9> 
drd. edit. 

IX. De/enee. — ^T6 a bill the defendant haa fourteen days afltr 
delivery of the interrogatories to make his defence by answer or plea ; 
bnt» if he wishes to demur alone, he must do «o within twelve days 
from appearance. In all these oases It is to be understood tlMt 
the defendant may apply for further time {ant^, p. 17; 15 & 16 
Vict. o. 8«, a. 13 ; order of 7th Aug. 1852, ph 19). With respect 
to a daim, the defendant must be prepared to show cause, on the 
czpiiatioa of fourteen days after service of the copy olthe claim ((M. 
of 22nd April, 1850, pi. 11 ; 2 Mag. N.S. 147>. 

X. Modes of defence, — ^To a bill the defendant may either demur, 
plead, disclaim, or answer, though, indeed, hi some cases the defend- 
ant may be compeDed to answer, though he puts in a plea (4 Mag. 
N.S. pp. 325, 543 ; Hunt v. Fenrice, 18 Jur. 4). To a chtim the 
oaly defence is by affidavits or the exambatton of witnesses under' 
tiie kte act ; there is no formal pleading, 

XI. Piea and dewmrrer, — ^A plea differs fihom a demurrer in^a- 
SMch aa it seta up matter not apparent upon the bill as a bar to the 
tut, wkereav a demurrer ia had recourse to wherever any ground i)f 
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defence is apparent on the face of the bill (4 Mag. N.S. pp. Z25, 
543; Darnell's Pract. chaps. 13 — 16). 

XII. Next fr%end.^^Tht next friend to an infant most give Us 
written consent to the use of his name* and the same mast be filed 
with the bUl or daim (15 & 16 Vict. c. 86, a. 1 1 ; 5 Mag. N.S. 679). 

XIII. Appearance. — The appearance of the defendant to a claim 
is not requisite in order to enable the plaintiff to proceed (2 Mag. 
N.S. 147). In the case of a bill, the plaintiff may enter an 
appearance for the defendant, or may proceed to attach him (5 Mag. 
N.S. 682 ; Ord. of May, 1845, pi. 16. art. 3). 

XIV. Appearance of married women and tn/2m/«.— When a bill is 
filed against hnsband and wife, and the wife neglects to appear, the 
attachment is issued against her husband as a matter of course, be 
being at liberty to enter an appearance for his wife (see Travers v. 
Bulkley, 1 Yes. sen. 384). However, if the husband is out of the 
country, service may be effected upon the wife within the jarisdic- 

' don, and upon special application to the court on notice, an order 
may be obtained for an attachment to issue against her in default of 
appearance (see Bushel v. Bushel, I Sim. and Stu. 167; Gee v. 
Cottle, 3 Myl. and Cr. 180). With respect to infants, by the 
32nd Order of May, 1 845, art. 48, it is ordered that upon default by an 
infant defendant in not appearing to (or not answering) the bill, the 
oourt may, upon the application of the plaintiff, order that one of the 
solicitors of the court be assigned guardian of such infant defeodant 
4>y whom he may appear to and answer (or may answer) the bill 
and defend the suit. The court must be satisfied that such defend- 
ant is an infant, and that the copy bill was duly served ; and 
that a notice of such application was (after the expiration of the time 
for appearing to or answering the bill, and at least six clear days 
before the hearing of such application) served upon or left at the 
dwelling-house of the person with whom or under whose care such 
infant defendant was at the time of serving the copy bill, and 
was also served upon or left at the dwelling-house of the father or 
guardian (if any) of such infant where the person with whom or 
under whose care the infant was at the time of such service shall not 
be the father or guardian of the infant, nnless the court at the time 
of hearing such application thinks fit to dispense with such last 
mentioned service (Pract. Equity, p. 128). 

^. Xy. Petitions.^^A petition is presented by leaving it with the 
secretary of the judge to whom it is addressed, who thereupon ap- 
points a day for hearing it ; at the same time a fair copy of the 
petition on brief paper, briefways, should be left with the secretary 
for the use of the judge in court. As soon as the petition has been 
answered, a fair copy thereof on brief paper, with the judge's 
appointment for the hearidg^ must be served upon all parties in* 
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terested (see exp. Yates, 1 1 Jar. 83), at least two cleitr days before 
the hearing. Where the same solicitor acts on behalf of two par- 
ties in a cause, if he is served with one copy only of the petition, it 
should be stated for which client it is intended (12 Jar. 68^^« An 
affidavit of the sc'vice should be made and filed, and an office copy 
thereof obtained to be ready in conrt on the hearing. With respect 
to the hearing, a list of petitions is made out and set down for hear* 
ing, and upon the day appointed each petition is ealled on to be 
heard in' its proper order. If no caose is shown against the petitioii 
the order will be granted according to the prayer thereof, upon pro- 
duction of the affidavit of service, and provided the case made out by 
the petitioner justifies such an order. If the petitioner neglects to 
appear on the petition being called on it will be dismissed with 
costs, upon production by the other party of an office copy of an 
affidavit of his having been served with the petition, and provided 
such party has an interest in the order to be made (Dunbar v. 
Bolders, 2 Madd. 581). If an order is granted it is drawn up, 
passed, and entered in the usual way. Before passing the order the 
original petition must be filed with the Clerk of the Reports (26th 
Order, Slat Dec. 1833). 

Bankeuptct* 

I. Object of bankruptcy laws, — ^The object of the bankruptcy laws 
as regards creditors is to ensure an equal distribution among them 
(except those having available security) of the baokrupt's asset. ; as 
respects the bankrupt himself, it is on his giving up all his estate, 
and showing his proper dealings as a trader, to discharge his person 
and future property from liability to his old debts (see Key, div. 
" Bankruptcy," p. 2, 2nd edit). 

II, Statutes. — The principal statutes relating to the bankruptcy 
law since 1820 have been the foUowIog: the 6 Geo. 4, c. 16, to 
consolidate and amend the bankruptcy laws ; the 1 & 2 Will. 4, c. 66, 
wbibh established the Court of Bankruptcy in London, the Court of 
Review, substituted a fiat for a commission, and created official 
assignees ; the 5 & 6 Vict. c. 122, which created the acts of bank- 
ruptcy on non-payment, &c., after demand and summons, gave the 
bankrupt five days to oppose adjudication before it was advertised ; 
created country district courts of bankruptcy, and provided for the ap- 
pointment of official assignees in the country. As to the 5 & 6 Vict, 
c. 1 16, the 7 & 8 Vict. c. 96, the 8 & 9 Vict. c. 127. relating chiefly 
to insolvent petitioners, and petitions for protection from arrest, the 
former of which parties are by the 10' & 11 Vict. c. 102, transferred 
to the Insolvent Court, to arrangements between debtors and ere-' 
ditors (see 2 Mag. O. S. 844; 5 Id. 139, 140; Key, div. " Bank- 
ruptcy," pp. 3 — 8). The present operative general statute is the 
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l^A IS VM. c. '1Q6« cocniDOBly ei^ed the Baakraptey CoBSolida- 
tioB Act. The prinoipal alterations and improvemeste made by the 
latter act -are the creation of a primary jurisdiction in the com- 
misaioners; the taking away the necessity for the consent of 
creditors to a bankrupt's certificate ; i^aating certificates of three 
different clasaes ; making a bankrupt not liable on a promise to pay 
after certificate; making it necessary to file judge's orders; enablii^ 
the laasignee or a creditor who has proved to proceed on permission 
like, a jadgment creditor (see further, Key, div. "Bankruptcy/' 
pp. 10, 11, 2nd edit). 

IIL Jurisdiction. — ^The Court of Bankruptcy has original joris- 
diction, the jurisdiction not being now, as formerly, delegated by 
«iy other court or authority (12 & 13 Vict. c. 106, &• 12; Key, 
div. •* Benkrupti^," p. 8—10). 

IV. Adjudkatiofu — In order to obtain an adjudication at the in- 
stanoe of a creditor, there must be proof of the debt of the petition- 
ing creditor, or other creditor .prosecuting the petition, of the 
trading, and of the act of bankruptcy. The petitioning creditor 
most personally attend to prove his debt, except on a certificate of 
ill hedth from his medical attendant, or where it is shown to be very 
expensive. The commissioner must examine into the nature and 
consideration of the debt, and before declaring the party a bankrupt, 
must cause to be entered on the proceedings a deposition of such 
petitioning creditor, stating the nature and amount of the debt due, 
and how, and for what consideration the same arose, together with 
the particular time or times the same became due. The tradiog and 
act of bankruptcy must be proved. Witnesses may be summoned 
to give evidence ^12 & 13 Vict. c. 106, s. 100). After the proofis 
of the petitioning creditor's debt, and of the trading and act of 
bankruptcy by the party against whom the petition was filed, the 
commissioner may adjudge such person bankrupt, of which, how- 
ever, he is to have notice before it is advertised (Mont, and Ayrt* 
Pract.'chap. 11; Eden's Bankr. Law, chap. 5; 12 & 13 Vict. c. 
106, a. 101). The petitioning creditor is the proper person to ob- 
tain adjudication ; but in case be delay to do so for three days 
without getting the time extended, any other creditor to the requi- 
site amount may obtain an adjudication (Key, div. " Bankruptcy, 
p. 48, 2nd edit. ; 12 & 13 Vict. c. 106, ss. 96, 101). The debtor 
may also obtain an adjudication against himself on his own petition 
(12 & 13 Vict. c. 106, 88. 70. 93 ; Key, div. "Bankruptcy," p. 44, 
3nd edit.) 

V. Adjudication — Evidences — In order to obtain an adjndication 
on the application of a creditor, evidence must be given of a suffi- 
dent petitioning creditor's debt, of the trading, and of an act of 
hmkruptcy (Key, div. " Bankruptcy," p. 47, 2nd edit.) 
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VI. Trader nOtking himself bankrupt, — Formerly a trader mFghts 
hf fi^t^filki^ a declaration of insolvency, sue out a fiat against bim- 
nlf, without reference to the amount of dividend likely to be paj;- 
able* But by the 12 and 19 Viet, c, 106, s. 93, a trader petitioning; 
lor adjudication of bankruptcy against himself must, before adjudi- 
cat]on» show that his avaailable estate is sufficient to pay his credir 
tpra at least 58. in the pound clear of all charges of prosecuting the 
bankruptcy. A declaration of insolvency must first have been filed 
under sect. 70, which directs that if any such trader s:iall file in the 
office of the Lord Chancellor's Secretary of Bankrupts a declaration 
in* writing^, in the form contained in schedule D to the act annexed^ 
signed by such trader, and attested by an attorney or solicitor, that 
he is unable to meet his engagements, every such trader shall be 
deemed thereby to have committed an act of bankruptcy at the tim^ 
of filing snch declaration, provided a petition for adjudication of 
bankruptcy shall be filed by or against such trader within two months 
from the filing of such declaration. The petition must be in th^ 
fdrm mentioned in schedule C to the act, stating the trader's resi* 
dence daring the previous six calendar months, the filing of a decla- 
ration of insolvency, aAd that the petitioner can make it appear to 
the satisfaction of the court that his available estate is sufficient to 
pay his creditors at least 58. in the pound. The petition being 
signed by the trader, and attested by his solicitor, is filed with the 
registrar of the court. 

VII. Getting in estate.— By the 12 & 13 Vict. c. 106, ss. 120— 
123, the court may summon before it any person known or sqb- 
pected to have any estate of the bankrupt, or to be indebted to the 
bankrupt, and may require a full disclosure from such person ; and 
in case such person sign an admission that he is indebted to the 
estate, the court may order him to pay the same. Besides this* the 
assignees may seize or recover by action or suit any property of the 
bankrupts, or sue the debtors^to the estate. The leave of the court 
should be obtained (sect. 153; see Key, div. •* Bankruptcy," pp, 
62, 63, 2nd edit.) A search warrant may issue to obtain possession 
of any goods supposed to belong to the bankrupt (sect. 106), and 
the court is empowered to order the transfer to the ofilcial assignee 
of any stock in any public company standing in the bankrupt's name, 
in his own right (sect. 128). The court may also order any banker 
or agent of the bankrupt to pay over all money in his hands (seCt. 
132). The assignees are the parties to carry out the above powers. 

VIII. Penalties, — By sect, 251 of the Consolidation Act, if the 
bankrupt do not duly surrender himself after the adjudication, or if 
on his last examination the bankrupt fail to discover or deliver up 
Bach property as shall be in his possession (except the necessary 
wearing apparel of himself, his wife, and children), or if he conceal 
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aoy part of his property to the Yaloe of £10, or any writii 
thereto, with intent. &c., he is gailty of felony, and liable to traoa^ 
portation for not less than seven years, or imprisonment (with (^ 
withont hard labour) for not more tiian seven years. By sect. 352, 
if any bankrapt shall, after an act of bankmptcy committed or in 
contemplation of bankruptcy, or with intent to defeat the object of 
ihe law relating to bankrupts, destroy, alter, mutilate, or falsify any 
of his books, papers, writings, or securities, or make or be privy to 
the making of any false or fraudulent entry in any book of account, 
> or other document, with intent to defraud his creditors, every such 
bankrupt shall be deemed guilty of a misdemeanour, and on convic- 
tion be liable to imprisonment for any term not exceeding three 
years, with or withont hard labour. By sect. 253, if any bankrupt 
shall, within three months next preceding the filing of the petition 
for adjudication, under the false colour and pretence of carrying on 
business and dealing in the ordinary course of trade, obtain on credit 
from any other person any goods or chattels, with intent to defraud 
the owner thereof, or if within such time, or with such intent, he 
knowingly remove, conceal, or dispose of any goods so obtained, 
every such bankrupt is guilty of a misdemeanour, and may be im* 
prisoned for not more than two years, with or without hard labour 
(Key. div. •• Bankruptcy." pp. 115—117). 

IX. Official assignee. '-^f^eitl assignees are permanent officers 
in bankruptcy, one of whom is in every bankruptcy attached to the 
estate. His appointment to the estate is made at the time of the 
adjudication by the commissioner (Key, div. " Bankruptcy," p. 57, 
2Qd edit.) 

X. Benefits to banknqft. — ^The benefits derivable by a bankrupt 
from a strict compliance with the bankrupt law are, besides his 
certificate, an allowance out of his estate for the support of himself 
and family^ until he shall have passed his last examination (12 & 13 
Vict. c. 106, ss. 194, 198). 

XT. Certificate, classes of. — ^The opinion or judgment of the court 
' as to the bankrupt's conduct is expressed by the certificate, which, 
may be of the first, second, or third dass. according to the proprie|y 
or impropriety of the bankrupt's conduct. The certificate frees him 
from arrest and future liability for debts provable under the bank* 
ruptcy (12 & 13 Vict. c. 106, ss. 198—200; Key, div. " Bank- 
ruptcy." pp. 119, 121. 2nd edit.) 

XII. Officers in bankruptcy. — ^The principal officers of the Court 
of Bankruptcy are the registrars, the official assignees, the account- 
ant, the master, and the messengers. The office of the Lord Chan- 
cellor's Secretary of Bankrupts was abolished by the 15 & 16 Vict, 
c. 77. The duties of the registrars consist in attending the com- 
missioners during their sittings, and helping them to dispose of the 
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tariness ; in mao^ cases a registrar, in the case of absence or illness 
nf the commissioner, may act for him» and be may be directed to 
take proof of debts and examine witnesses (1 & 2 Will. 4. c. 56, 
8. 9 : 12 & 13 Vict. c. 106, ss. 27, 28 ; 15 Junst, 617). As to the 
t^ief registrar, see 15 & 16 Vict. c. 77. The official assignees act 
with the creditors' assignees, and before the appointment of the 
latter the official assignee is the sole assignee, and afterwards he 
«lone possesses and receives the personal estate and effects, and the 
Tents and profits of the real estate, with the proceeds of all sales 
<8 Mag. N.S. 249 ; Key, div. *« Bankruptcy," p. 57, 2nd edit.) 
-The accountant superintends and controls the care and management 
of the funds belons^ing to bankrupts' estates, and of all funds be- 
longing to the court (12 & 13 Vict. c. 106, ss. 31, 36). The 
master taxes the costs of proceedings in bankruptcy, takes affi* 
-davits, &e. 

XIII. Members of Parliament.'— Memhen of Parliament may be 
bankrupts, and the proceedings may be the same as against any 
other bankrupt, except that he cannot be imprisoned during the 
time of privilege, except in cases made a felony or misdemeanour by 
the bankrupt laws (12 & 13 Vict. c. 106, s. 66 ; 1 Atk. 197; 
Mont, and Ayrt. Pract. 507). It is an act of bankruptcy in a 
member of Parliament, being a trader, if, on being served with a 
•summons in an action for the recovery of a debt (verified by affidavit 
duly filed) of such amount as shall be sufficient to support a petition 
for adjudication, he do not, within one calendar month, pay, secure, 
or compound for such debt, or enter into a bond with two sureties 
for payment of the debt and costs (if recovered), and within one 
month after service of the summons enter an appearance (see 6 Law 
Stud. Mag. 249). This act of bankruptcy is contained in sejt. 77 
of the Consolidation Act. 

XIV. Members of Parliament. — ^The consequences to a member 
of Parliament from his b^ing found bankrupt are, that he is inca- 
pable of sitting or voting for twelve months, unless the petition for 
adjudication be within that time superseded or the debts paid in 
fuU; if this be not done after twelve months, the commissioners are 
to certify to the Speaker, whereon the seat is vacated and a new 
writ is to issue (52 Geo. 3, c. 144, s. 1 and 2 ; 2 Steph. Com. 340, 
2nd edit. ; Mont, and Ayrt. Bank. Pr. 116. 716. 2Dd edit.) During 
the time of his privilege he is not liable to be arrested or imprisoned, 
except in cases made felony or misdemeanour. This is by sect. 66 
of the Consolidation Act. which enacts that if any trader, subject to 
the bankrupt laws, having privilege of Parliament, shall commit 
any act of bankruptcy, he may be dealt with under that act in like 
manner as any other trader; but he is not to be subject to be 
arrested or imprisoned during the time of such privilege, except in 
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case» made feloniM $r migdemeoMOurs bj that act. Thia liabflilj^ t^ 
arrest in oasea pf raiBdemeaaoara is new : the. 6. Geo. 4» e» 16- (kiov 
repealed), only subjected a member of FadiamcBt trader to in^lri*^ 
aonmeat in casea. of felonkst 

XV.'^Certifieaie'^^Refusal q/1*— The benefits- referred to in tfaia 
qiieBtion are those whieh would ariae from a gprant of a cortifiaata; 
aa to which we may observe, that a certificate, though granted; 
will be void if any of the matters stated in sect. 201 of the Conaoi^ 
lidation Act have occurred, that is, if the bankrupt has lost bj 
gaming in one day £20, or within a year of his bankruptcy £200, 
or £200 by stock* jobbing; or after an act of bMikruptoy haa con- 
cealed or destroyed his books, &c«, or made fraudulent entrieB 
therein, or has concealed part of his property, or permitted a fiotU 
tious debt to be proved (see 3 Law Stqd. Mag. N.S. pp. 140, 141). 
And further, if a certificate has, from a want of knowledge of any of 
these circumstances, been allowed, it will, on proof oi any of them^ 
be wholly void (Key, div. "Bankruptcy," pp. 126, 127, 2nd edit.) 

CONVBTANCINGU 

I. Tail speeial.'^An estate tail special in a deed may be created 
by a limitation to a man and the heirs of the body of him and of a 
certain woman, or vice versa ; the point which distinguishes tfaia 
estate from general tail is that both the parents from whom the isaoe 
is to be derived are marked out. They need not, however, both 
take an estate (Litt. as. 16, 39). 

II. Mortgage, — In the case of a mortgage in fee, the usual cove- 
nants, powers, and provisoes ure as follow :— •Covenants by tlie 
mortgagor to pay the prindpid sum and interest, to keep the build- 
ings in repair and insured, to pay all taxes, &c., and the usual ab- 
solute covenants for title, powers for mortgagor to lease under proper 
restrictions, and for mortgagee to sell on default in paying principal 
or interest, provisoes for redemption on payment and for reconvey- 
ance, and dso for possession by the mortgagor until default in 
payment. 

III. Barring tfa/oi/.-— The estates of A. and B. are to be siipposed 
to have been created by the same settlement, and tiierefore, as A. 
would be the protector thereof, B. cannot without his consent convert 
liis estate tail into an absolute fee simple, ezoept, indeed, it be sup- 
posed that he has the immediate remainder or reversion in fee, 
when, even without A.'s consent, B. could create an estate in fee« 
which, however, in this as in the former case, would be in remainder^ 
because expectant on A.'s life estate (3 & 4 Will. 4, e. 74, ss. 15, 
34 ; Key, div. " Conveyancing," pp. 84—39, 3rd edit). 

IV. Joint tenancy. — ^On a conveyance unto and to the use of A., 
Bi, and C, and their heirs, they take a legal fee m joint 


tBnmcy <ie6 f Mi^, OS. 49. w to the cvprtMioii, ''^ and to t1k« 
iM of;" Kej, div. '' CoBvajpiuiGiAg," p. 63. 3r4 edit) Tbej my 
severally dispose «f their eetatei hy gmt. 

y. Bargfm md uk to mm.-^ThB kf^al estate is rested in B. 
nad his heirs, and C« md his hein h»ve hut an equitable interest. 
This depends on the nature of a haqpaio and sale, and on the coa- 
etriietion put on the Statute of Uiies. Tht bargain and sale is adapted 
to the.^ase where a person, seii^d of laad in possession^ vested i»- 
maiader, or reveraion, prqposes to convey It to some other person. 
In its terms it consists in a barg^n and sale hy the alienor to the isf- 
leaded alienee for money. By the offset of this ctmtract the alienor 
hecomee seised to the use of the alienee in fee or other «state limited. 
Then the Statute of Uses (27 Hen.^8. c. 10) operates to ezecote tbe 
use ; Ih^t is, it instantaneously transmutes the equitable interest of 
the alienee into a Iqgal estate of the same nature, and makes him 
tenant of the land aocordingiy, instead 0f the alienor, whose estate 
is at the same moment annihilated. It might be supposed, that 
where. 4;he alienee was to stand seised to the use of another, tbe 
statute would also execute this nsa, hy tcansfernng the possession 
to the. person to whoee use he stood seised ; but it was determined, 
4Boon after the passing of the act, that a nse limited by the convey- 
ances could not be executed by the statute. As, by the effect of 
the bargain and sale the alienee has hut a nse, whidi use is ekeouted 
hy the statute, it follows, that any further use, limited by the con- 
^anee, will not be exepuled, but will remain a mere equitable in- 
terest (1 Hayes' Convey. 37, 53, 74, 5th edit. ; 2 Black. Com. 
^33, et seq, ; Watk. Frinc. Convey. Introd. 11, 12, 2nd edit. ; Co. 
Litt. 271, b. note ; Shepp. Touchstu 225 ; Bacon's Abr. tit. " Uses, 
B. 1 ; Com. Pig. tit. '* Bargain and Sale" (B. 3), and *' Uses 
<C.) ; 1 Fcest. Abst. 307 ; 1 Sleph. Com. 338, 341, 494, 1st ed. ; 
Noy's Maxims, 309; note by Bythewood). The maxim that there 
ean be no use upon a use proceeded upcm the principle that, after 
4he limitation of one, another must be considered as repugnant, and 
therefore void. Yet the doctrine, however firmly settled, is, opop 
the whole, not satisfactory ; for it was clearly intended in the case 
put in the question that C. should have the beneficial interest, and 
.the instant the £rst use was executed in B^ he .might, without im- 
fn^priety, have been considered as seised to the use of C, which 
aeqond use tine statute might as well have been permitted to execute 
as it did the first (Bacon on Uses, 134, by Rowe ; Watk. Princ. 
Convey. Introd. p. 11 ; 2 Black. Com. 338). 

YL jfypomtment to uaes, — Powers do not operate as a conveyance 
of the possession of the estate, but like the bargain and sale spoken 
of in the preceding answer, as the limitation of a use. Hence the 
i^ponitment W A. to B. and his heirs to the use of C. and h» h^n 
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in tniBt for D. aiid his heirs, gives the legal estate to B., who hoUb 
the same in tmst, not for C* (who takes nothing), bat -for D. aa< 
his heirs (see Key, div. '< Conveyancing," p. 180, 9rd edit; Co^ 
Litt. 271 b., n. 1, s. 8 (4); Noy's Max. Bytfaew. 807). 

VII. Wife^s reversionary interests, — Neither the money in the 
fnnds nor that on mortgage (unless, iodeed, the eqoity of redemp- 
tion were foreclosed) can be effectually disposed of to a purchaser 
(Key, div. «* Conveyancing," pp. 95 — 97 ; Purdew v. Jackson, I 
Russ. 1 ; Elwyn v. Williams, 7 Jar. 837 ; see 4 Mag. N.S. S9 — 
41, 200 — 203, 393, 660 ; Hobby v. Allen has been doubted). 

VIII. Advowson — Mortgage. — ^The mortgagor is entitled to pre* 
sent, inasmuch as the courts do not recognise an advowson as a matter 
hy which a profit can be made, or, as it is sometimes put, that 
equity considers the mortgagor as the real owner (Key. div. '* Con*> 
veyancing," p. 79 ; Coote's Mortg. pp. 33, 202, 3rd edit.) 

JX, Leasehold-^Sale — Title — fi. can require not only the Iease*i 
hold title but also the freehold one (see Key, div. " Conveyancing," 
p. 157. 3rd edit. ; 8 Mag. N.S. 103, 105 ; 6 Id. O.S. 299). 

X. Dower and freebench. — ^The essential difference between dower 
and freebench is that the former (prior to the Dower Act) was had out 
of all the lands of inheritance of which the husband was at any time 
during the coverture seised, whilst the latter was only to be had of suc]^ 
lands as the husband died seised of. Again, the former was always a 
third, the latter a moiety, or even the whole, according to the custom 
(Litt. sect. 37). The dower is not forfeitable by re*marnage, the 
freebench is in some instances by theciistom (Key, div. "Obnvey* 
ancing," p. 99, 3rd edit. ; 2 Black. Com. 129, 138, 138). 

XI. Mortgage — Re-conveyance, — The mortgage, whilst redeem* 
able, is personal SMeX's in equity; therefore, where a mortgagee in 
fee dies, his heir or devisee will be a trusts for the eseecutor. Thus 
the personal representative really becomes entitled to the land mort" 
gaged, as well as to the money. However, in order to get the 
legal estate out of the heir or devisee of the mortgagee, it will be 
necessary that such heir or devisee should join the executors of the 
mortgagee in executing a re-conveyance of the mortgaged estate, or 
that proceedings should be taken under the Trustee Act, 1850. 

XII. Exchange, — On an exchange since the 8 & 9 Vict. c. 106, 
s. 3, the party ousted has no other remedy than on the covenants 
for title (Key, div. '* Conveyancing," p. 114, 3rd edit.; 4 Jarm. 
Convey. 5). 

XIII. TitU deeds, — ^As between A., B., and C, A. is entitled, in 
respect of his life estate, to the custody of the title deeds, though the 
remainder-men may, under certain circumstances, have the deeds 
brought into a court of equity (6 Mag. O.S. 86, 87 ; Princ. Equity, 
180, 181). In fact, it may be broadly laid down that the rightto the 


tetafe€on 1m * right to the yosMuieD of tiM title deeda^ wad m liaant 
for life it wklMQ Hiif rule (Smith v. Chiefaetter, 2 Drary and Wamen^ 
920). • We etfp[kote the examiners meant the qosation to refer to the 
right of the ofstuU que trust, inter se; if, as between re- lessee to osec 
imd eeetmequetruett see Co. Litt. 6 a. n* (4) ; Hay. Convey. 4&1« 4 
edit. : Noy's Max. 89. n. (a.) ; 5 Jurist, 1058 ; Reece v. Tryei i 
jyt Gex and Smales, 273). 

XIV. Sk^iey's esft,— The rule in Shelley's case may be oon* 
etsely stated to be, that wherever an estate of freehold is given, and 
by the same conveyance or will an ulterior estate (whether imme» 
diately following the first or subjeet to other intervening remainders) 
is- limited to the heirs of the same person, such ulterior estate vesta 
in that person himself in the same manner as if it had been ezpresaly 
given to him and his heirs. In such a case the word '.'heirs " ii 
H word not of purchase but of limitatiun, t.ff., of description .of. es- 
tate (Feame's Cooting. Rem. 28 ; 1 Steph. Com. 407, 2nd edit. ; 
Burton's Comp. pK 389 ; Key, div. " Conveyancing," pp. 26, 27» 
3rd edit). 

XV. D«icea/,<— The great granddaughter will he entitled by descent 
to, A,'s real estates, the rule being that the male issue and. their de« 
scendants shall be admitted before the female (2 Black Com. 212, 
213; Key, div. " Conveyancing," p. 74, 3rd. edit). 

Cbiminal Law. 

T. Coiirl^.—- The only oae of the superior courts at Westminster 
having jurisdiction in criminal matters is the Court of Queen's Bench 
(4 Black. Coni. 265; Key div. ''Criminal Law," p. 2, 2nd edit.; 
6 Mag. O. S. 365, 366). 

II. Supreme court, — The supreme court of criminal jurisdiction is 
in reality the House of Lords, but the examiners conceive it to be 
the Court of Queen's Bench (6 Mag. O. S. 365, 366; Key, div. 
" Criminal Law," p. 2, 2nd edit). The real distinction is, ijhat so 
for as original jurisdiction is concerned, the Court of Queen's Bench 
is said to have a supreme jurisdiction, but even the correctness of 
this may be doubted (see next answer), whilst the House of Lords is 
in reality the supreme criminal court, in respect of its appellate 
jurisdiction. 

III. Exception to Jurisdiction, — ^The exception to the jurisdiction 
of the Queen's Bench refers to the person and to the crime ; for a 
peer cannot be tried in the Queen's Bench for treason or felony, or 
misprision of treason (6 Mag. 366 ; Com. Dig. tit. ".Dignity," F. 1« 
2). It is said that when a statute creates a new offence as well an 
anew jurisdiction for the punishment of it, it is questionable whether 
the Court of Queen's Bench has any implied jurisdiction over the 
offence (2 Deacon's Crim. Law, 729). 
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ttft. did Mtit). 

Vu .i^/jptdb^^^-Qaestioiw of hm in eMmtl iKmnm»f\m MborittiA 
to Ibe coDsidtvatba of the ju4gts «ft Weslniiiiptat ky >a BpesU 
case which is to be signed by the jadge trying Ae cMe. 4Hid tmrnn^ 
viitted to tbe conrt above. This ^ms loniieily doaeHm tHab iMfove 
jMges of assize, but not at sessions^ but 4mw « caie nay be staftoi 
kBmany criniiiial «oiirt (12 jnr. 9i2}. This « by 4he late «et U 
4c 1^ Vict. c. 78 (see 1 Jjam Stad. Mag.N.S. 13; see also j^ 1^ 
17, 102). The decisioiie of the Court of Appeal we fimd. and ua 
nwit of enror can be brought (Reg. <7. Faademai^ 4 (3oz'e Otm» 
Oas. 3&9). 

• VI. Ceniral Criwdwd Court.^The Central Onminal Court ia i 
eourt of oyer and.teroiiQer and gaol delivery, and aeoordiocly trian 
prisoners, and .others accused of offences, eimilitr to those tried at 
the assizes, including capital felonies, and also including ofeODeU 
eoBiBHtted «n the high seas where the prisoner is in Nesqjfate (4 & 
^ Will. 4, c. 361 4 Steph. Com. 362. 2nd edit^. 
. VII. Judges* ccmmtsnon^.o^The comoMseiona vsktoi which tht 
judges of assize try criminals are those of oyer and tenniner, and eC 
gaol delivery. The words of the commission of oyer and terminer 
nre " to inquire, hear, and determine," so that by virtue of this 
uomBuasion they can only proeeed upon an indietoent leand at the 
same assises, for they must first inquire by means of the gcand jury; 
before they .are empowered to hear and determine by the petit jniy» 
The commission of general gaol delivery 'enables them te try and 
deliver every prisoner who shall be in the gaol, v^n they arrive at 
tiie oircuit town (2 Bacon's Abr.p, 471, etseq. 7th edit.; 4 Black; 
Com. 270).. The judges' commission of gaol delivery applies only 
to untried prisoners in the gaol, and not to untried prisoners In 
houses of correction. If a prisoner be committed to the gaol for 
trial at the quarter sessions, which are to be held -after the aasiaes* 
the }odge at the assizes will discharge him upon his own reoogoi* 
nance (Reg. v. Aslett, 2 Car. and Kirw. ^96). Where a statute 
creates a new offence, and limits it to be tried before justiees of 
fyffr and iermmer only, the quarter sessions cannot try it ; for though, 
justices of the peace are authorised to hear and determine, they atsa 
not what the law intends by justices of oyer and terminer ; that coaa* 
9Ussion being a distinct commission (Didcinson's Quart. 130, 4th 
edit). 

VIII. and IX. QHorier sesnone, — ^The jurisdiction of tiie Quarter 
sessions is exercised over criminal matters of inferior importance not 
punishable by transportation ; the 5 & 6 Viet. «. 38, enumeialea 
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tflMMl ofikndM nUckare not to be tried at tHat aeeaioiw (ace 'Key} 
£v. " Gnmiaal Lmt," p* S, 2ikd ecit.) They hsve juriedielion over 
offciiee» relative; tar geoM, hifhway% ia appcah rei^MctiDgp the 
lieensing of alehomee^ the meintenanoe of baetard ehildreo, tiie 
Mttfeoaent of the poor, leryaote' wegee and apprentices (4 Stephi 
Com. 365, 2Dd edit.) Indeed, it ia aaid in Di^nson'a <* Quarter 
Sesatona^" by Talfoard (pp. 153, 186, 188, 551, 4th edit.)* that in 
general the aMstona have an original jarisdictkm to do whatever may 
be done by two magistrateB» except where the statute easpowerin^ 
the ktter to act gives an appeal to the lesaiona (Key, div. ** Criminal 
Law," pp 5, 6, 2nd edit.) 

X. Aj^Mti/rom tewtMB. — Criminal cases at quarter sessions am 
xeidewed by a ^peeial ease, as mentioned above. No. V. 

XI. Appeai^^Convkiion.'^A special case being stated and signed 
by. the jodge^ the orig^al case with seventeen copies most be dell- 
livered to the elerk of the Court of A.ppea] at the Exchequer Cham« 
ber, Westminsterr at. least four days before the day appointed for 
tiie aittiBg of the said court of appeal. The case must briefly state 
the gBeakkm or questiotta of law to be reserved, and such facts only 
as raise the question or questions sabmitted (13 Jur. 41). No caee 
is to be heard on any demurrer to the Readings. Notice of argo^ 
ment must be given to the clerk of the court at least two days 
prevvoasly to the sitting of the court (Reg. Gen. 1 June, 1850; 4 
Goz'a Crim. Caa. Append, p. xi.) The court has no authority to 
deal with judgments- ou demurrer, but it has with objections taken 
in arrest of judgosenl (2 Abr. Crim% Law Gae. p. 27 ; Reg. V. 
Martin^ 13 Jar. 368). 

XIL Jlfoyitlrates.— -Magistratea are appointed by the Qaeen's 
special eommission under the gpreat seiJ (Key, div. *' Criminal Law," 
p. 9, 2nd edit. ; 5^ Bum's Just, by D*Oy. and Will. p. 20). 

XIIL, XIV., aad XV. Jmmdamus.— The writ of tMndamuB ia 
denominated a- prerogative writ, and is in the form of a command aa 
from the Queen hwsdf. It is Issued from the Court of Qaeen^s 
Bench ^ and is direeted to any person, corporation, or inferior court 
of judRoature (aa to justieea of the peace, see 11 Jur. Big. 119 ; 11 
^'42 Viet. c. 44, a. 5), within tbe crown's dominions, requiring 
them to do aome particular thing therein specified, which appertains 
to their office and duty, and which the Court of Queen's Bench has 
previously determined, or at least supposes, to be consonant to right 
and justice. It lies to compel the admission- or restoration of the 
applicant to any office or franchise of a public nature) whether 
spiritual or temporal ; to academical degrees ; to the use of a meet* 
ittg-house, or the like; and it wiU be also granted for the produc- 
tion, inspection, or delivery of public books and papers ; to compel 
pMie companies to summon a juiy to assess compensation for landa 
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taken nndar their acts (12 Jar. 978) ; for the rarreiidering of the 
regalia of a corpomtion ; to oblige bodies corporate to affix their 
common seal ; or to compel the holding. of a court, or to proceed to 
an. election in corporate and other public offices (11 Geo* l» c. 4 , 
and 7 Will. 4 and 1 Vict. c. 78, s. 24; R. v. Mayor, &c., of Lon* 
-don^ 1 Term Rep« 146; R. ▼. Leyland. 3 Man. and Selw. 184 ; 
R. ▼. Norwich, 1 Bam. and Adol. 310). It also issues to the 
judges. of any inferior court (even the ndw County Coart8« Key, div. 
** Common Law,'' p. 27, 3rd edit.; J 8 Law Tim. p. 98), command- 
ing them to do justice according to the power of their office, wiien- 
ever the same is delayed. In hot, the writ, when considered as a 
^prerogative writ, issues from the Queen's Bench, where relief is 
required in respect of the infringement of some public right or dnty* 
.and where no effectual relief can be obtained by an ordinary actioa 
4it kw (Reg. V. Hull and Selby Railw. Co. 6 Qu. Ben. Rep. 70 ; S 
.Steph. Com. 662, 2nd edit.) It is no objection to a writ issuing^ 
'that an indictment may be preferred (R. v. Severn Railw. Co. 2 
Bam. and Aid. 646 ; 1 Chit. Gen. Practice, 789). A numdamtt9 
will not be issued against a ministerial officer to compel him to obey 
r«n order of the quarter sessions, except where he is a merely nomi- 
,nal party {exparte Bottom, 13 Jur. 680). Thore is a writ of 
Mandamus for the examination of witnesses in the colonies^ &c.» 
which may issue from any one of the superior courts (Pract. Com. 
Law, 209, 210). The successful party is entitled to his costs (see 
Reg. V. Surrey, 19 Law Jonra. N.S. M.C. 171 ; S.C. 14 Jar. 457). 
The writ of maniiamus is obtained from the Queen's Bench on rules 
nUi and absolute, founded on affidavits, though nnder particular 
circumstances a rule absolute is sometimes issued in the £rst in- 
stance. The writ of mandamus requires the party to whom it is 
directed either to do the thing required or to signify some. reason. to 
4he contrary (except where a peremptory mandamus is issued in the 
: £rst instance). This is done by what is called a return to the writ* 
If the person to whom the writ is directed makes no return,. he is 
punishable for his contempt by attachment. If, on the other hand, 
.he makes a return, and it be found either insufficient in law^ or 
false in fact, there then issues in the second place ^.peremptory 
mandamus to do the thing absolutely to which no other return will 
be admitted (R. v. Ledgard. 1 Qu. Ben* Rep. 616). bat a certificate 
•of perfect obedience and due execution of the writ (see 1 Abr. Crim. 
Law Cas. 20). In all cases of mandamus, the return may be pleaded 
to or traversed by the prosecutor, and his antagonist may reply, 
.take issue, or demur; and the same proceedings may be had as if an 
.action on the case had been brought for ma|cing a false return, and 
. after judgment obtained for the prosecutor, he shal} have a peremp- 
t tory writ of mandamus to compel his admission or restitatiouj which 
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latter, in eaie of an aotion, is effected by a writ of reatitntion (1 1 
Coke'a Rep. 79). In addition to which, it ia enacted by 6& 7 
Vict. c. 67, that the proaecutor objecting to the validity of the 
return, ahall do so by way of demurrer to the same, in like manner 
as in personal actions, and thereupon the writ, return, and demurrer 
shall be entered on record, and the court shall adjudge either that 
tlie return is valid in law, or that it is not valid in law, or that the 
writ of mandamus itself is not valid in law ; and if it adjudge that 
the writ is valid, but the return invalid* shall award a peremptory 
mandamus, and shall also, in any event, award costs to be paid to 
the anccessful party. 


DEBATING SOCIETIES. 


Birmingham Law Students' Socixtt. 

January 18, 1854.-— Moot Point, No. 143. — Can an action for 
use and occupation be maintained against a lessee of premises who 
has not entered? (Gregory v. Badcock, 2 Smith, 18; Pinero v. 
Judson, 6 Bing. 206, L. J. 1830. C. P. 19; Smith v. Twoart, 2 
Ji. and G. 841 ; Izon v. Gorton, 7 Scott, 537 ; Atkins v. Hum- 
phrey, L. J. 1846, C. P. 120; Low v. Ross, L. J. 1850, Ex. 318; 
Gibson v. Kirk, 10 L. J. (N.S.) Q. B. 297 ; Edge v. Trafford, ,9 
L. J. 1831, Ex. 101 ; Jones v. Reynolds, 7 C. and P. 335 ; Towne 
V. D. Hemrich. 22 L. J. C. P. 219 ; Chitty on Cont. (^d. 1853) 
Tit. Use and Occupation ; Addison on Cont. vol. i., p. 403). 

The action, either of debt or assumpsit, for use and occnpation, 
has long been a favourite and convenient remedy for the recovery of 
rent due upon demises not under seal, t.e., leases or tenancies coming 
within the operation of the second section of the Statute of Frauds. 
It is a more convenient form of action than, and baa almost entirely 
superseded the old form of debt for rent ; in the latter case it was 
necessary to set out the rent reserved, the period when it became 
due, and generally the terms of the tenancy, and in certain cases to 
state what powers of leasing the landlord possessed ; whilst in the 
former case the tenant is merely charged in respect of his occupa* 
tion, it, having been repeatedly held unnecessary to set forth any 
demise of the premises, or for what term, or at what rent, they were 
demised, or how long the defendant had occupied, or at what period, 
or for what space of time, the sum claimed for occupation became 
due (King v. Fraser, 6 East. 354) ; all that need be stated is, 
" that the defendant is indebted to the plaintiff for use and ocoupa* 
tion of certain premises of the plaintiff, at the request of the 


defSendmt b]r Um occa^rfed for a Idng time'*' (6omyi]« Land, and Tea. 

The question, as sug^sted 1tj the moot point, has freqaentiy 
ariisen whether this actiO(pi will lie before entry by the tenant upon 
upon the premises. It appears to be now clearly established that it 
iHU not. It was argued, on the other side, that the statute 1 1 Geo* 
3, c. 19 is sufficient^ comprchensiye in its terms to enable a land- 
lord, who has verbalfj agreed to let to a tenant who has agreed to 
take, to recover, although th^ tenant may never have taken posses* 
sion either actually'^or constructively. The object of this statute* 
however, was simply to remave the difficulties that, previously to its 
passing, existed in bringing* the aetion of asaumpsit for use and occa* 
pation. Before the statute was passed, it was held that debt, and 
not assumpsit, wis the proper form of action for use and occupa- 
tion, inasmuch as rent savours of the realty, and assumpsit is merely 
a personal remedy ; and that if, in an action of assumpsit, the de* 
fendant produced upon the trial a written agreement, showing the 
terms of the tenancy, the plaintiff could not recover, as it was an 
agreement concerning an interest in land, for which assumpsit would 
not lie. The statute enacts that " it shall be lawful for the landlord^ 
or landlords, when the agreement is not by deed, to recover a 
reasonable satisfaction for the lands, &c., held or occupied by the 
defendant, or'defendantsv in an action on the case for use and ocea- 
pation, of what was so held* or enjoyed; and if, in evidence on the 
trial of such action, any parole demise, or any agreement (not beings 
by deed), whereon a xsertain rent was reserved, shall appear, the 
plaintiff in such action shall not, therefore, be nonsuited, but may 
make use thereof as ah evidence of the quantum of the damages to 
he recovered;!*' It waa contended that the words " held or occa^ 
pied" were sufficient to establish a liability on the part of a persoa 
agreeing to occupy, although he had never entered upon the pre* 
mises ; and 'in support of this view the first four cases above cited 
were relied upon. Upon examination, however, it will be seen that 
those cases do not establish that position, but are dedded upon, and 
have reference only to the peculiar state of circumstances in eaA 
case. Gregory y, Badcock decides that assumpsit will lie agunst 
A., who, having agreed to rent lands, had in fact never occupied 
Itnnself, but had suffered B. to enter and occupy them as his tenant. 
In Finero v. Judson, it is decided that actual occupation during the 
whole of the time is not necessary ; but it is there said, by Burroughs, 
t., that "actiial occupation is not necessary; legal possession is 
snfficient, and the plaintiff had possession enough to sue for tres^ 
pass," so that it must be presumed that the tenant had entered. In 
Smith V. Twoart, it appears that, although the defendant had never 
aetoally occupied, he had taken possession by his agent. The dictum 
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ofTindal, C. J., in Atkinfl v. HcunphrejSj wm moeh relied apon; it 
will be observed that that was a case where the executors of a de* 
cemed tefi«iit who had oceii{ried disputed their liability to pay vent 
aMrabg •Htr his death, and it was faeld thai; they were liahh (b 
HMs iMntoris nntil tlie legal expiration of the tenancy ; this oaiiodt 
be mtid Yo be a case strictly in point, as possession had been tsitai 
and occnpation had by the tenant^ and the executors can only%0 
regarded as his Bssig^ees* 

Most of the other cases nbove cited are direct authorities in the 
native. They not only dbcide that actual entry must be made 
upon the premises, but point out what is a sufficient entry to aup* 
port the action. In the case of Jones v. Reynolds, it wa« decided 
that going upon the lands, and boring holes for the purpose of 
ascertaining whether there were valuable mines under t3iem, was nol 
a'lMficient taking of possession to give the plaintiff a right to mo 
for ttoe and occupation. Tn the C8|se of a parol demise, when the 
teniftt has taken possession, although he may afterwards, before the 
legal expiration of bis tenancy, cease to occupy, the landlord has only 
to prove the taking possession, and that the tenancy was not legally 
determiti^, either by notice to quit or effluxion of time ; but where 
die tenant^ lias never entered, or done any thing to establish a tenancy, 
the odly evidence the landlord could bring would be the contract of 
letting, whie^^ "would be ineffectual, as the Statute of Frauds enactH 
(section 4) that a contract concepning/any interest in lands must be 
in writing. In the case of a written agreement, although the reat» 
or an equivalent, might be recovered in. another form of action, it 
appears equally ^^^ that evidence of a taking possession must ho 
adduced to support (^ action for use and occupation. The ouaes of 
Edge V. Trafford w^^f.Lowe v. Ross may be referred to as fully 
explaining the law upon this important question. 

30, Waterloo-street. Francis Sanders, Cor, Sec. 
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No. ^d.-^-Bistre^sfor Eent^SeUoff. 

Suppose B. is tenant to A. of a farm at the rent of £60 per an* 
num, and A. dies. Shortly after his death a half-year's rent be- 
comes due from B., and the executors of A. distrain upon the land 
for the same (£80). But A. at the time of his death is indebted to 
B. in the sum of £40 for cattle sold to him. 

What advantc^ has fi. under these ^kcnmstanoes with regard to 
Us r^ht of set-off? , F. T. D. 
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No. 80.— BtfnJtnr/i/cy— IVtirfw. * 

The 65th lection of the fiankrapt Law ConaoUdatioii Act, 1849, 
after enumeratiog the peraons liable to become bankrupta* providea . 
that no member of or aubacriber to any incorporated, commercial or 
trading company, eatabliahed by Charter or Act of Parliament, ahall 
be deemed at such a trader liatde to become bankrupt. On reading 
the case, Cannan and others, assignees of Gamham, a bankrupt t» 
Smith, 21 Law Times Rep. p. 230, 1 waa much surprised to find 
that the bankrupt had been adjudicated such solely in respect of • 
two shares he held in the £ast of England fianlu He was a farmer, 
and had never carried on any other business, but aa a shareholder ia 
the said bank he had participated in the profits and received divl- . 
dends on his shares. 

How can I reconcile this with the proviso for exception of share- 
holders in an incorporated trading company from the operation of 
the bankrupt laws ? F. T. D. 

No. 31. — Annuity — Property'tax and Legacy Duty. 

A. B., by his will dated 4th April, 1844, gave and bequeathed to, 
C. D. " for her life one annuity of twenty pounds per annum, to be 
paid half-yearly, free of all deductions^ charges, or impositions what* 
soever" Can the person on whose property the annuity is charged- 
deduct property-tax and legacy-duty in this case ? 

ASUBSCRIBBB. 

No. 32.— J>Mee of Mortgagor, 

Snppbse a mortgagor grants a lease to a tenant without the con- 
sent of the mortgagee, can the tenant show that the mortgagor had 
no power to grant the lease and get clear of the lease. 

JosBPH B< Bbtts. 

No. 33. — Withdrawing Eaecution*'^Re»enterinff. 

A., as attorney for C, sues B. for debt due on mortgage to C 
upon which a fi. fa. is sent into possession. B. then conveys over 
certain property to A. in trust to sell and pay mortgage debt, upon 
which execution was withdrawn, but before A. advertises property 
for sale, B. contracts to sell same to D., but B.'s wife being entitled 
to dower refuses to execute. Can C. re-enter his execution ? 

F. W. Hotlb. 

No. 34. — Game, 

Do wild ducks come within the catalogue of animals denominated 
•'game?" C. J. G. 

No. 35.— In/ant— LiabiUtg of Father. 

A«, an infant, contracts debts to a considerable amount, which B., 
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his father, discharges, but gives notice by advertiseoient to tlie 
tradesmen of the town that they for the future give A* credit at 
their own risk. A. manages to get into a tradesman's debt to a 
large amonnt» and refuses to pay. Is the fiftther liable ? 

C, a Elus (Ruthin). 

No. 36.-— Devwe— -*C%tV R^t» ^y whom to be paid, 

A. by bis will, after directing payment of all his just debts, &c., 
gives and bequeaths unto his wife M. all his household goods, 
plate, pictures, carriages, horses, &c., absolutely for her own use 
and benefit ; and he gave tind bequeathed unto his said wife M. an 
annuity or yearly sum of £500, so long as she should continue his 
widow unmarried ; and in case of her second marriage, he directed 
the said annuity to be reduced to £200 per annum, the same re* 
spectively to be paid by quarterly payments, and gave directions to 
his trustees as to the investment of moneys for the purpose of 
securing the same. And testator then proceeds as follows : — " I 
give and bequeath unto my brothers B. and D. all that my mes- 
suage or dwelling-house, called H., with the garden land, coach- 
house, stables, lodge yard, and other appurtenances thereunto be- 
longing, situate at H. aforesaid, now in my own occupation, to hold 
he same unto the said B. and D., their heirs and assigns, upon 
trust, to permit and suffer her my said wife to hold and enjoy the 
same for and during so long as she shall continue my widow, and 
not marry again, and during such time only as she my said wife 
shall make the same premises her residence, but not for her to set 
or let the same." 

The premises so devised to M. the wife are all freehold, but a 
portion of the land is subject to a yearly freehold rent charge or 
chief rent of £40. The land on whicb the mansion itself stands is 
not, it is believed, subject to any portion of this rent, but it arises 
from a part of the land which constitutes the garden. 

Who are the parties legally liable to pay the said chief rent, M. 
the wife or the executors ? and if the latter, and they should refuse 
or neglect to pay, and in consequence thereof the premises should 
be distrained upon, what are M/s remedies agarost them ? 

Hbnrt Reddish (Stockport), 

> > 

No. 37. — Apprentice — Married Woman* 

A., a widow, carrying on a trade, married B., who in a few years 
after their marriage went off to Australia, and it is not known if he 
is alive or not* A. continues to carry on the trade, and wishes to 
take an apprentice. She says she has had one bound to her since 
B, went off,.bnt the mooter conceives that no indenture of appren- 
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tieefthip w9 be tBfid or binding qnotd her. It mast be remained 
that B. bas only been gone about two years^ 

Hbmkt Rsddish (Stociport). 

Nq. ^S,-^S§ttUment by Woman about to he Married. 

A feme sole abont to be married, entitled to real and personal 
property, conveys and assigns it by way of settlement to a trustee 
upon certain trusts in the deed set forth ; the intended husband is 
not made a party, but the trustee gives him notice of the settie- 
nent. Is the above equally vaHd as a settlement of the feme sole's 
property without the intended husband's consent as though be had 
ooncnnred therein ? If not, why ? and what authorities are there on 
the subject ? The mooter contends that the feme sole, having an 
abscdute estate in the premises, has the power to dispose ol them as 
she thinks fit — ergo, that the above operates as a settlement up<9i 
the trusts theieia mentioned. H. R. 


ANSWERS TO MOOT POINTS. 


No. l4,^^~'Legacie8 — Deficiency of undisposed of personally (anii, 

pp.59, 110). 

With regard* to the questions arising upon this moot point, I beg 
to express my entire concurrence with the observations made by 
W. Y. P., except so far as respects the right of the pecuniary legatees 
to call for payment out of the leaseholds specifically bequeathed, in 
case the executor, having realised a sufficient sum from the sale df 
the furniture, &c., to pay. not only the funeral expenses, but also 
the pecuniary legacies, had, instead of doing so^ applied such sum 
in ^scharge of the general debts of the testator. At first sight it 
would certainly appear that the case comes within the principle upon 
which assets are marshalled, but I think a little consideratiojQ will 
serve to show that the principle in question can have no application 
to the present case. By the terms of the wiU the testator, qfier eU 
Mt/Mtf debis and testamentary expenses are liquidated, specifically be* 
queaths his leaseholds to his nephew and nieces. This I con» 
ceive, however, eamdot possibly be construed into a direction that 
the leaseholds are to be the primary fund for payment of debts, and 
eonsequently, such leaseholds being specifically bequeathed, cannot be 
resorted to until the general assets are exhausled, Ify cMMtmelien 
of the dause referring to payment of debts is, that die w#»ds are simplf 
hoperatite, creating no new rights eHber te favour of the cseditoiB 
or as between the l^atees, being to Isct meiily dedavatoi^ of whit 
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Ae law itself provides. As in case of a defidency of general asseU 
for payment. of deSts, specific legacies are not liable txi abate along 
with generid pecuniary legacies, and as there appears to be nothing 
on the face pf the wiU showing an intention that the ordinary rnle of 
law should not apply, I certainly think that the pecuniary legatees 
woeld a<^tf^ esrtiUed to come upon the leaseholds speoificaUy be- 
queatheiil^ to the extent to which the general assets aright have been 
absorbed by payment of the testator's general debts, 

I fed compelled to express my entire dissent from the view of the 
sulfect ti^en by Mr. Murray, and must at the same time confess 
tty inability to perceive how his conclusions are supported by the 
anthorities and argvments he adduces. The case of Forster v. 
Cook (3 B. C. C. 347) cited by him, presents a simple illustration of 
the application of the doctrine with respect to marshalling assets, 
and it will be perceived that there a new right was created in favour 
of the creditors, viz., aright to resort to the real estate for payment ; 
but with regard to this position that the doctrine applies d, fortiori 
to the present case on account of the property being personal, I con- 
tend that, for that very reason, and from its not being constituted 
the primary fund, the doctrine has no application at all. As to the 
case of Long v. Short (IP* Wms. 403), also cited by him as an 
authority, I make no observation, for I must confess, that although 
I have taken some pains to do so, I have been quite unable to dis- 
cover its bearing upon the subject under consideration. After 
stating what is indeed very true. Viz., that as all property is now 
liable for payment of debts, but personalty primarily^ so there can be 
no doubt that the leaseholds are liable although specifically be- 
queathed, Mr. Murray proceeds to express himself satisfied, from the 
oases previously cited by him, that the pecuniary legatees are entitled 
'to have their cliums discharged from the same source (i,e„ the lease- 
holds specifically bequeathed), although they must contribute pro ratd 
with the nephews and nieces towards the payment of debts. This 
conclusion, however, I must characterise as decidedly enigmatical, 
and as involving a contradiction upon the face of it, for if after the 
general assets are exhausted, the specific and pecuniary legatees 
must, as he states, contribute pro ratd towards payment of debts, it 
appears unsatisfactory to say that the pecuniary legatees shall then 
come upon the leaseholds for the amount of their legacies. Thd 
condusion is also in direct opposition to the rule of law 
before noticed, that in case of deficiency of assets for payment of 
debts, a spedfic legacy is not liable to abate with pecuniary 
legades. 

Perhaps Mr. Murray may be induced to reconsider bis opinion, 
and should he f^d inclined to maintain the- position which he has 
advanced, I shall have great pleasure in arguing the oMtter with 
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biffl, unless, indeed, either the mooter of the question or W. Y. IV 
should consider himself called upon to do so. Stuoinb. 

No. 1 6.— -Ltra— '/miArMper (vol. vi. N.S. p. 101). 

In the case referred to hy the mooter it was left an open qnestion 
whether an innkeeper has or has not a lien on a carriage brooght to 
his hotel by a guest for the board and lodging of the guest ? 

I should, however, be inclined to think he has. In Stephen's 
Commentaries, voL ii., p. 74, 1 find that an innkeeper is not entitled 
" after charges have been incurred to detain the person of his gneit 
or strip off his clothes for the payment of them, though he has by 
law a lien on such of the other goods of the defaulter as were brought 
by him into the inn." The note refers to two cases, viz., Snnbolf 
T. Alford, 3 Mee. and W. S48 ; and Proctor v. Nicholson, 7 Car. 
and P. 67. These are not within my reach at present, but may be 
of use to others seeking information. J. B. Bbtts. 

No. 33.— Pow^ to Appoint — Mortgage, ^, (ant^, p. 20). 

This point has been erroneously stated. A. exercised the power 
in favour of B., and not vice versa, as appears at page 120. 

The mooter considers that the power was not exceeded as a mort- 
gage — being merely " a pledge for the money borrowed" it only 
operates as a revocation pro tanto. R. £• 

No. 23. — Tenancy in Common or Joint Tenancy (ante, p. 103). 

I do not think that much would turn upon the point of the con- 
veyance being by deed, as distinguished from a devise by will, except 
that words in a will would be more favourably construed with regard 
to tenancy in common than similar words in a deed. Explicitness 
of declaration is not essential to create a tenancy in common, and^ 
the courts do not favour joint tenancy. 

The words, " equally to be divided" and " share and share alike/' 
are adequate to sever the tenancy, even in the instance of a deed 
(Rigden v. Vallier, 2 Yes. sen. 252 ; and see Doe v. Vangban, 1 
Dowl. and Ryl. 52 ; and Clayton v. Lowe, 5 B. and Aid. 686). 
Blackstone says in vol. ii., p. 181, "Joint-tenants are said to be 
seised per my et per tout, by the half or moiety, and by all, that is* 
they each of them have the entire possession, as well of every parcel 
as of the whole." 

It seems to me that the words, " equally to be divided between 
tbein," not creating a tenancy in common, is in direct contradiction 
to the above propontion, that joint«tenant8 each of them have tbe 
entire possession. F. D. 
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No. UZ.-'^t^qf (vol. y'u p. 114). 

I think that if Mr. J. F. Richards will refer to the authority cited 
hy me at toI. t., p. 643, viz.. East Anglian Railway Company v. 
IJthgoe. 10 C. B. 726, he will find it supports the conclusion that the 
set*off in the case supposed would he good. The reason is obvious, 
for the master would sue in his own right (aod not as the agent of 
B.) for money had and received by the derk to his (the master's) 
MM Mte, It would thus be a case of mutual legal debts, and as the 
object of the statute of set-off was to prevent the necessity for 
cross actions between the same parties, and as it is obvious that the 
derk might sue his master for the amount of salary due to him, 
the application of the rule in this case seems incontestable. On 
the other point I still adhere to my original opinion, notwithstanding 
the anthoritiet cited by Mr. Curdes, at vol. v., p. 699, which, I 
think, are not in point ; the payment to the agent in those cases 
having been Toid ab initio (see I Addison on Contracts, p. 425). 

T. G. 

No. 29.<— Par/iier«Ai/i — Lunacy (ant^, p. 119). 

I am of opinion that the sole fact of the lunacy of one of the 
partners would not of itself be sufficient to cause a dissolution, but 
it would most probably have great weight in inducing a court of equity 
to decree a dissolution, more especially should there be but slight 
hopes of the lunatic party returning to soundness of mind (Waters 
V. Taylor, 2 Yes. and Bea. 803 ; Sayer v. Brunet, 1 Coz. 107). 
The question of course depends also upon the time mentioned in the 
articles of partnership for the continuance of it» for a partnership 
for an indefinite period may be dissolved at any time by any of the 
parties (Peacock v. Peacock, 16 Yes. 49). So that if the lunatic's 
friends wished for a dissolution I apprehend it might be easily 
brought about. C. C. Ellis (Ruthin). 

No. 30. — Absent Husband — Wife's Second Marriage — Liability of 

Clergyman (ant^, p. 129). 

In this case the husband had been absent and unheard of for seven 
successive years, so that A. had clearly a right to marry again 
(Stephen's Com. vol. 4, p. 339), and therefore I certainly think 
tiiat the dergyman would stand in exactly the same position as if 
A. had been a spinster. If, " au contraire" he had married the 
parties, the husband's return would not subject him to any respon- > 
sibihty provided, of course, A. had made the proper declaration as 
to her husband's having been unheard of, although such second' 
marriage would be void, though not subject to the penalties of bigamy. 
As regards the proceedings against the clergyman, I conceive that 
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*' refosing to ier.Te k' pnbfie office** wUkoui wty miU reoions is an 
offence cognisable at common law» and ponisbable with fine and im« 
prisonment. C. C. £i.li8 (Eathin). 

No. 28.— Tlnumcy in Cammm, or Joint T^enaney («ii^, p. 108). 

I quite agree with the mooter in this point* that the grantees 
take Bt» joint tenants. 

" To create a joint tenancy the estate most be aoqaired by two 
or mor • i ersons, in the same land, by the same tide (not being a 
title by descent), at the same period and without any limitation by 
words importing that they are to take in distinct shares" (Stephen^ 
Com. vol. 1, 324). This being so, a glance at this point shows 
that it has the requisitions of a joint tenancy. 

C. C. EbLM (Rntliin). 

No. 32. — Power to Sell within Limited Time (ant^, p. 120). 

It appears to me quite clear that the power of sale wonld be pro- 
perly exercised by the executor if the sale took place within the time 
mentioned^ more especially if the sale was not completed until near 
the end of the limited year. 

Though not distinctly expressed in the will, it most be presumed 
that ii was not the intention of the testator that uiy great length of 
time should elapse between the sale and the completion of the con- 
veyance. But it must also be presumed that as he gave a consider* 
able time for the sale (viz., a year), he did not think it necessary 
that there should be any great despatch used. I therefore certainly 
tlunk that the power would be sufficiently exercised if the convey- 
ance was not completed in the year. Although it would not be so 
if any considerable time after the year was allowed to pass before 
the business was finished. C. C. Ellis (Ruthm). 

No. 28. — Libel — Executors suing (ant^, p, 104). 

I apprehend there can be no doubt as to the correctness of the 
answer given by the editors of the Law Students' Maoazinb to 
question 9, Common Law, Michaelmas Term Examination. In the 
case of Chamberlain v. Williamson, 2 anle and Selwyn, 408, 
Lord EUenborough said, "Executors and admhiistrators are the 
representatives of the personal property, that is, the debts and goods 
of the deceaeed, but not of their wrongs, except where those wrongs 
operate to the temporal injury of their personal estate ;" and in 
Williams' Law of Executors and Administrators, G28, I find that an 
ekeontor or administrator shall not have actions of assault and battery, 
Mae tmpnsaniiicnt, slander, &c 

HuniT RxDniSH (Stockport). 


In Roper'q Law of Legacies, ▼• !.» p. 79 1, 1 find that although tlie 
Stfltote of LimitatioBS does not bind coorta- qI equity 1^ express 
terms so as te epaUe a defendant to plead it in bar to a suit fer a 
l^gaoj, yet for the sake of convenience they have adopted its pro- 
visions by analogy in many instances in which fraud made no in* 
gredieilti. Upon this>principle it has been determined that a legacy 
not demanded for forty years should be considered primd facie as 
satisfied ; but the presumption is not so absolute as to support a de- 
miirrer to a bill for such legacy ; for the point of satisfaction is an 
iafereiiee only arising from the length of time which has elapsed 
Irom the period the legacy became payable, and which may be re<i 
pelled by clear, strong, and relevant evidence. In Jones v. Turber- 
villa, 3 Vee. joa, U, which was a bill brought by the second hus- 
band of a legatee after her death, it was resisted on the ground of 
presumptive payment arising from the length of time which had 
dapsed without any demand, which was above forty years, and because 
the representatives, both real and personal, and all the persons who 
couM throw any light upon the question, were dead. Lord Com^ 
missioner Eyre remarked that it was a presumption of feet in legal 
proceedings before juries that claims the most solemnly established 
upon the face of them would be presumed to be sadsfied after a 
certain length of time. Et vide Pickering v. Lord Stamford, 2 
Yes. jun. 372. 4 Bro. C. C. 214, decided by Lord Alvanley, M.R«, 
acknowledging the propriety of the decision of the Lords Commis- 
sioners in the case last stated, and said if the ease before him had 
been that of a legacy he would have been of opinion that a bar had 
arisen from the kngth of time which had elapsed, upon the ground 
of presumptive satiafiAOtion. Et vide Sag. V • and P. voL ii. (1 ed«) 
p%362 elMf* 

And it would aeem that twenty years would, by analogy to the 
Stetuto of Liraitalioas, raise the presumption of payment of a legaoy 
(Roper, vol. 1, p. 792)* I think, therefore, that the purchaser ma(y 
saf^ eomplete in this case, on the assumption that the legacies are 
satisfied, Hxnrt Rbddish (Stockport). 

No. 2a«-£tk/^J?MMi^0r« smng (mUi, p. 104). 

In CUtty*)i CommerMal and Genera! Lawyer, p. 962, 1 firid as 
fd&ows : ** An aeHoa mej be supported fotr a fibel refieoftiog on the 
tselBory ol the dead ; Ml it wmsf he aUegoi in ike ilrcAtfe/toa, and 
fr^vei i& ih& saihfaeiim 4/ H^ jmj thai the Mtf Aer inienM kyt the 
pMkMak to M^ m ^n ^a r md aoMmpi m ike rekHms ^ aka 
dmoM!^ ^vM^ seieali' quite to bear oat 1M Editor of ttte l4w 
SMentV Magaxine in his answer of the question, as there is here a 
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spedal proviso that the repatatioD of the living a» weU a$ ikat of the 
dead is endangered by the publication. Junius (Huddenfield). 

No. 23. Temmey m Qmnum^ or Joint Tenauey (taUe, p« 103). 

I beg to refer Mr. Cordes to Powell on Devises, by Jarman, vol. 
n. p. 371. ''It has long been settled that the words *'efualhf 
to he divided'* will create a tenancy in common, 

Junius (Haddersficjd). 

No. 2d. -^Partner aUp — Lmacy [anil p. 119). 

I have looVed into a good many cases on this point the general 
tendency of which seems to be, that when one of a firm becomes 
insane, the court of equity will decree a dissolntion^ but that the 
lunacy de ipso does not work a dissolution. 

Junius (Hnddersfield)* 

No. 23. Tenancy in Common, or Joint Tenancy (ant^, p. 103). 

I am of opinion that A. and B. take as joint tenants, for, if fin 
estate be given to a plurality of persons without adding any re- 
strictive, exclusive, or explanatory words, as if an estate be granted 
to A. and B. and their heirs, this makes them immediately joint 
tenants in fee of the lands. An. estate given to A. and B. epudfy to 
he divided hetween them by deed creates a- Joint tenancy (1 £^« ^^ 
Abr. 291). Yet, in* wills, it is certainly a tenancy in common (3 Rep. 
89; 1 Ventr. 32). G. G. Noaais. 

No. 27. Next of Kin (anti, p. 104). 

I am inclined to differ in opinion with the mooter of this point. I 
certainly think that the nephews and nieces of the testator are en- 
titled under the term '* next of kin." L consider it is placing them 
in the same position as if the testator had died intestate as to his 
personalty, and it is strictly laid down if any brother or sister shall 
have died in the lifetime of the intestate leaving children, shall stand 
in loco parentis (Lloyd v. Tench, 2 Ves. sen. 215). 

G; G. N0BRI& 

No. 19. Baron and Feme — Leaseholds — Rent reserved upon 
tfnderlease (vol. vi. N.S; p. 102). 

I agree with- the mootei' of this point ' that the rent accrued since 
Ihe decease of the husband is payable to his administrator. . 

The will of the wife in this case could :have no effect, for the 
husband, by surviving her, became entitled to her reversionary io- 
' terest in such chattels real, just the. same as if tl^e underlease had 
^not b^n granted th^y wonld have become his absolute property. , 

J« B. B* 
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No. 16. — Lien — Innkeeper (ani>, p. 101). 

There seems to have been no decision .on this question since it 
was left open in Farrell v. Crawley. Coleridge, J., in his decision 
in that case* said, " The right of lien on a carriage is jast the same 
as that which exist in the case of a horse ;" and in Robinson v. 
Waller (1 Rolle. 449). though the court were divided as to 
whether an innkeeper has a lien on a horse or other chattel which is 
not the property of the person from whom he receives it, yet the 
judges who were in favour of the lien existing were of opinion that 
it existed only in respect of the keep of the horse, and not of the 
guest ; and in Bac. Abr. tit. Inn., I find the following: — " If a 
horse be committed to an innkeeper, it may be detained for the meat 
of the horse, but not for the meat of the guest; for the chattels are 
only in the custody of the law for the debt that arises from the thing 
itself, and not from any other debt from the same party, for the law 
is open for all such debt, and doth not admit private persons to take 
reprisals." Judging, therefore, from the principle here laid down, 
and from the principle of lien laid down in Farrell v. Crawley, I am 
of opinion that an innkeeper has not a lien on a carriage brought 
to his hotel by a guest for the board and lodging of the guest, but 
only in respect of his charges for the standmg room of, and labour 
bestowed on, the carriage. J. F. C. (Walsall). 

No. 24. — Gratuitous Bailment --Loss by Theft (ant^, p. 103). 

In vol. ii, of Stephen's Commentaries (p. 71) the following is one 
of the general rules for estimating the responsibility to which bailees 
are subject : — •* Upon a bailment from which the bailee derives no 
benefit, nothing short of ^ros5 negligence will make him responsible ;** 
and •• a bailee is not liable for a robbery or other casualty in no 
degree attributable to his own fault." I conceive the defendant's 
plea in the case mooted would disclose a good defence to the action. 

J. F. C. (Walsall). 

No. 132. — Statute of Limitations, 

The debt is undoubtedly barred, the exception contained in the 
4 Anne, c. 16, s. 19, only extending to the case of a debtor who is 
abroad at the time when the cause of action accrued. If he is 
within the realm at that time, but goes abroad afterwards, the 
debt is barred at the expiration of six years from the time when 
it became due, for " the time of limitation havmg begun to run, 
nothing stops il" (Cotterell v. Dalton, 4 Taunt. 830; Doe v. Shaen, 
Selw. N.P.. i., 147 (n) ; Addison on Contracts, ii., 1330), 

W. P. P. is clearly mistuken in saying that it is the creditor's, not 
debtor's, absence from the country that takes the demand cut of the 
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Btatate ; for the abienee of «s<A«r has tbat effeet, prcnrided that the 
caase of action accrues daring such absence, the one by the opera- 
tion of 21 Jae. i., c. 17, a. 7, the other l)y that of the above cited 
statute. St vide Addison on Contracts, ubi sup, 

Lucas Cordis (Newport). 


DIGEST QF R£C£NT CASE& 

MORTGAGE. — Mortgagor in possession — Making distress on 
tenants — Bailiff of mortgagee. — Where a lessor, having mortgaged 
his reversion, is permitted by the mortgagee to continue in the re- 
ceipt of the rent incident to that reversion, he, during snob permis- 
sion, is, |M*«siim/?/tone/tfrt», authorised, if it should become necessary, 
to realise the rent by distress, and to distrain for it in the mort- 
gagee's name as his bailiff. Where, therefore, a mortgagor in 
possession distrained for rent accruing due after the mortgage, bat 
the notice of the distress described the rent as due to himself: 
Held in replevin that he could make cognisance as the bail*ff of 
the mortgagee. Tr^n/ v. Atiit/, 9 Ezch. Rep. 14; S.C. 17 Jar. 
89>9 ; 22 Law Journ. N.S. Ezch. 318). 

DEVISE. — Failure of issue, to what period or event referable, — 
When the ulterior limitations in a will sre made to depend upon a 
failure of issue of the testator, and there are found amongst the 
ulterior limitations provisions which could not reasonably be meant 
to depend upon a general failure of issue, the will is to be construed 
as referring to a failure of issue at the death, and not to a general 
failure of issue. The fixing of the time of the death ot living per- 
sons as the period of payment, is to be considered as inconsistent 
with the notion that the legacy was to take effect only on a general 
failure of issue. Re Rye, 10 Hare, 106; S.C. 16 Jur. 1128; 22 
Law Journ. N.S. Chanc. 345. 

DEVISE,— Gift over on failure of class of legatees. — It is a rule 
of construction that where there is a gift to some only of a class, and 
then a gift over upon failure of M the class, it is to be construed 
upon failure not of the whole class, but of those only who are 
specified before. Bryan v. Mansion, 5 De Grez. and S«i» 737 ; 
S.C. 17 Jar. 202; 22 Law Journ. N.S. Chanc. 233. 

MORTGAGE. — Tender of mortgage money mid c&nsegmnees of 
refusal to accept it. — Upon the expiration of a notice to pay off 
mortgage money the mortgagees are bound to know and to state 
the amount due for principal, interest, and costs* And if the molt- 
gagees refuse to receive the amount tendered by the mortgagor as 
due for principal, interest, and costs, they do so at their own risk. Aftd 
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8 sam having been tendered and refased, it was held, npon a claim to 
redeem, that the mortgagors were entitled to a decree for an account of 
the principal, interest, and costs, and that the interest ( if the principal 
did not appear to have been lying idle) must be continued to the 
time of taking the account, and that if the sum tendered did 
net amoont to the sum due. the plaintiffs must pay the costs ; hut 
if it exceeded th« amoont found due, the defendants must pay the 
oosts. Hannmr v. Prie9tfy, 22 Law Journ. N.S. Cbanc. 1041. 
: SP£C1FIC PERFORMANCE.— Per/brmaiice tii Mo, net prn^ 
tiaUff. — It is fully settled that a contract cannot be specifically per- 
formed in part ; it must be wholly performed or not at all. Ford ¥. 
ShmrU 15 Beav. 49d; S.C. 21 Law Journ. K S. Chane. 514. 

Ji;DGMENT.~£a/orctfiy in equity— Suing out elegit — Generai 
Juritdwtiam of e^nify.*— It was established by the case of Neate v. 
Ooke of Marlborough (3 Myl. and Cr. 407 : S.C. 1 Jurist, 989) 
that courts of equity would, on the ground of aiding the legal right, 
sssist a jttdgment creditor to get at his debtor's land, but then sneli 
creditor must have pursued his legal remedies to the full extent, as 
for instance, in suing out and getting returned a writ of elegit, even 
though it was certain nothing would be got under it. This doctrine 
has lateljT been recognised and acted on, and the genersl jurisdiction 
of equity stated. It was decided that a court of equity will inter- 
pose to remove legal impediments out of the way of judgment 
sreditors or for the preservation of the property, pending disputes at 
kw as to the rights of judgment creditors ; but the court does not 
supply or extend legal rights. In fact, the court only interferea 'm 
ttd of the legal rights when the party has proceeded at law to the 
extent necessary to give him a complete title ; and, therefore, where 
the plaintiff had obtained judgment, but had not sued out an elegU, 
it was held (comformably with Neate v. Marlborough) that he was 
not entitled to the aid of the court as against the freehold estate of 
the debtor ; that he did not, under the statute 1 & 2 Vic. c. 110. s. 
13, become entitled to such aid until the expiration of one year from 
the time of entering up his judgment, and that this being an objee* 
tion that the plaintiff's title was incomplete, was therefore not removed 
by a resort to the jurisdiction of the court to relieve against fraud in 
respect to the freehold estate. Smith v. Hurst, 1 Hare, 30 ; S.C. 
17 Jar. 30; 22 Law Journ. N.S. Cbanc. 289. 

NUISANCE.— Ji^^tftVy juriodiction'—Jnjunetion.-^The principle 
upon which a coart of equity interferes by injunction in cases both 
of puhlio and private nuisance, it the inadequacy of the remedy at 
eommon law ; and it is on the ground of injury to property that this 
}onsdiction rests. Por Sir G. J. Turner. L.J., in Attorney^Gonorai 
V. Shtgkld Goo Conoumero' Compong, 17 Jur. 677 ; S.C. 22 Law 
l|Mir». N.S.Chanc. 811. 
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NOTES OF RECENT LEADING CASES. 

VOLUNTARY CONVEYANCES— JZwoca/ton iif—Fw hm^it 
of creditors ISmith v. Hurst, 10 Hare, 30; a C, 17 Jarist, 30].-- 
A recent decisioo baB drawn attention to the doctrine of courts of 
equity* as to the revocability of deeds by which debtors voluntarily 
make provision for payment of their debts, by vesting their estates in 
trustees. Mr. Hayes (Introd. to Convey, p. 351, 4th edit.), re- 
ferring to some of the decisions which were reported about the time 
of the publication of his work, observed, " A train of recent decisions 
has established that where a roan vests property in trustees for pay- 
ment of his debts, not as niatter of arrangement with his creditors, 
but as a mode of administering his estate convenient to himself, he 
may at pleasure revoke or vary the trusts, either by express declara- 
tion or by subsequent inconsistent acts (Wallwyn v. Coutts. 3 Mer. 
707 ; 3 Sim. 14 ; 2 Russ. and M. 452, 454; Garrard v. Lord Lao- 
derdale, 3 Sim. 1 ; 2 Ross, and M. 451 ; Acton v. Wood gate, 2 
Mylne and K. 492). Unfortunately, these decisions do not furnish 
the practitioner with such distinct and satisfactory testa as enable 
him to determine in what cases (with reference to the fact of credi* 
tors being parties or not — to dealings or communications, contem- 
poraneous or subsequent, by or with creditors — and to other ctr* 
cnmstances) the deed, on being repudiated by the maker, may be 
safely treated as a nullity. The result of the authorities, so far as 
it can be collected, appears to be that the trusts of a deed of this 
kind must be considered as created by the debtor for his own 
accommodation, and as liable, like directions given to a consignee or 
ag^nt respecting the application of the goods or funds of the prin- 
cipal (Williams v. Everett, 14 East, 582 ; Scott v. Porcher. 3 Mer. 
632 ; Fitzgerald v. Stewart, 2 Russ. and Myl. 457), to be counter- 
manded at any time before an actual appropriation. The most 
explicit judicial exposition of the doctrine states it thus :-t*" If a 
debtor conveys property in trust for the benefit - of his creditors^ to 
>yhom the conveyance is not communicated, and the creditors are 
not in any manner privy to the conveyance, the deed merely ope- 
rates as a power to the trustees, which is revocable by the debtor, 
and has the eame effect as if the debtor had delivered money to an 
agent to pay his creditors, and before any payment made by the 
agent, or communication by him to the creditors, had recalled the 
money so delivered" (Acton v. Woodgate, 2 Mylne and Kee. 492). 
And where, several persons contract by way of arrangement between 
themselves for the settlement of an estate,, their concurrence which 
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made, may also reseind or vary, the arrangement, while it yet rests 
in fieri; for third persons nol parties have no equity to enforce saeh 
private and voluntary contracts ; bat this conclusion seems to flov 
rather from the old and settled distinction (2 Russ. and Myl. 453) 
between voluntary dispositions executed and executory* than fr^ia 
the doctrine of the modern decisions on trust deeds for creditors; on 
which decisions, however, the Vice -Chancellor in a recent case 
(Ravenshaw v. Hollier. 7 Sim. 3), involving the point in question, 
founded his judgment^ So. '* if two persons for valuable considera* 
tion as between themselves, consent to do an act for the benefit of a 
stranger, the stranger has not any right to enforce the contract as 
against the two. though each one might as against the other" 
(CoUyear v. Countess of Mulgrave. 2 Keen. 81). It was almost of 
course that the principle which sustained a voluntary deed against 
the maker and his representatives would be considered as impugned 
by these decisions, which held out encouragement to every volun- 
tsry settlor to repudiate his own solemn act« Accordingly in the 
case of Bill v. Cureton (2 Mylne and Keen, 503). the settlor, a 
spinster, having vested stuck in trustees in trust for her separate use 
for life, then for her children, and if no child for her next of kin,, 
filed a bill against the trustees for a re-transfer of the stock ; but 
Sir C. Pepys. M R. (Lord Cotteoham). very properly held, that the 
author of the settlement was bound by it. inasmuch as a voluntary 
settlement, where the trust is actually created, is binding upon the 
settlor; a doctrine, he observed, not impeached by the above deci- 
sions, inasmuch as they proceeded upon the distinction which, 
though somewhat refined, had good sense for its foundation, that 
the debtor himself was the only cestui que trust, and therefore 
entitled to direct the application of his own trust fund (see also 
Page V. Broom. 4 Russ. 6). Still with respect to trust deeds for 
creditors, the subject is left in a state far from satisfactory, whether 
we regard the difficulty of arriving, through the medium of extrinsic 
evidence at the state of facts, as to the communication or privity, 
and the consequent danger of relying upon a second deed made in 
contravention of the first, or the difiicully of collecting the principle 
apnidst the confusion of trusts and powers, revocation and resump- 
tion, grantee and agent. It may be thought that the " good seose" 
is less apparent than the refinement of a distinction vihich treats a 
conveyance upon trust for A., to whom the grantor owes, no duty, 
as irrevocable, and a conveyance upon trust for a body of creditors 
cpmposed of B. C. D.. &c., to whom the grantor owes a duty of the 
highest obligation, as revocable.-— not to insist that by making the 
deed ambulatory during the life of the grantor, we confound it with 
a testamentary disposition.. It is feared that more litigation must 
yet arise before the locus pcsnitentiie with which the grantor has beei) 
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iddttlged In these cases is redaced witiiin definite limits/ The remaik 
of Sir C. Fepys, M.R., in Bill y. Cttreton. that ** a man who without 
any eommnnication with his creditors pnts property into the bands 
of tr«stees for the purpose of paying his debts, purposes only a bene6t 
to kim$eif by the payment of his debts ; his object is not to benefit 
hifl creditors ; wherefore it would be a result roost remote from the 
contemplation of the debtor, if it should be held that any creditor 
ditewering the transHction should be able to fasten upon the pro- 
perty, and invest himself with the cliaracter of a cestui que trust/'-— 
must not be supposed to import that a communication prior to or 
contemporaneous with the execution of the deed is essential to give 
the creditors an equity ; for both the general principles applicable to 
▼ehmtary deeds, and the particular language of the decisions in 
question concur in attributing that effect to an ex post/aeto dealing 
by the debtor with the creditors. £ven with respect to settlements 
voluntary in their inception within the stat. 27 Eliz. c. 4, a dealing 
for valud by the volunteer with the. intent designed for him by the 
settlement, or a marriage contracted with him upon the faith or 
credit of the settlement, will exclude the statute. Though the debtor 
may " revoke " the trusts or " recall " the beneficial interest, he 
cannot in the absence of an express power of revocation defeat the 
legal estate of the trustees, who will rarely be advised to reconvey 
without the indemnity of a decree (see Acton v. Woodgate, 2 Mylne 
and Kee. 4^2). In the case of Wilding v. Richards (1 Coll. N. C 
65a; S.C. 14 Law Jour. N.S. Chanc. 211), it appeared that the 
obligor of several bonds in which A., a solicitor, joined as surety, 
conveyed certain real property to A. upon trust to sell, and out of 
the proceeds of the sale to pay the bond creditors. The creditors 
did not execute or have any notice of the deed, and it was held 
that the deed was a mere deed of agency, and not binding in favour 
of the creditors, but that A. was entitled to retain the estates con- 
veyed to him until he should be discharged from his liability as 
surety under the bonds. In the same case a deed of conveyance of 
land by a debtor to a person upon trust, for effectually securing the 
repayment of certain specific sums, due in respect of certain bonds 
mentioned in the deed, was held, under the circumstances of the 
case, to be binding on the debtor as between him and the creditors, 
although the creditors did not execute the deed. 

Nur is this doctrine confined to courts of equity, for at law it has 
been decided that where the debtor conveys property in trust for 
creditors to whom the conveyance is not communicated, and the 
creditors are not in any manner privy to the conveyance, the con- 
veyance operates not as an .assignment, but only as a power to the 
trustee, which is revocable by the debtor (Smith v. Keating, 6 Coffl* 
Ben. Rep. 1 36). 


MOTB8 OF BBCBHT UIA9INO OABIS. 19!6 

The difBcalties arising from the state of the law npon the ahote 
subject will appear very evident from a perusal of the judgment ol 
Sir George Turner, in the case of Smith v. Hurst, above referred tOt 
In this case it appeared that, by indenture, H., who was then indebted 
to several persons, and among others to one P., conveyed and as* 
signed to P. certain real and personal estates. i\pon trust to mana^ 
and sell the same, and pay out of the moneys thence arising all ex- 
penses, and then satisfy the debts of H., or such of them as P. m 
his uncontrolled discretion should think fit, with an ultimate trust 
for H., his heirs, .&c., absolutely. By the deed full power was given 
to P. to cut timber and to compromise debts, also to resign at anjr 
time the trusts, and it was provided that nothing therein contained 
should prejudice or affect a mortgage which P. had over part of the 
property, or his position as receiver ; and a provision was made for 
his compensation. No other creditor of H. except P. was a par^ 
to the deed, or aware of its existence until long afterwards.; and f, 
was not expressed to be made a party in the character t)f a creditor^ 
but solely as a trustee. It was held by a court of equity that the 
indenture was revocable. Vice-Chancellor Sir George Turner, m 
the course of his judgment, said : " Many of the cases upon volun- 
tary deeds were cited and commented upon m the argument of this 
case, and I have thought it right therefore to examine the pntborities 
npon the subject. They appear to me to result in this, that in CHsas 
of deeds vesting property in trustees upon trust for the benefit of 
particular persons, the deed cannot be revoked, altered, or mod ficd 
by the party who has created the trust ; but that in cases of deeds 
purporting to be executed for the benefit of creditora, the questioQ 
whether the trust can be revoked, altered, or modified, depends up«i 
the circumstances of each particular case. It is difficult at first sight 
to see the distinction between the two classes of cases, for in each of 
the classes a trust is purported to be created, and the property is 
vested in the trustees. But i think the distinction lies in this, that 
in cases of trusts for the benefit of particular persons, the par4y 
creating the trust can have no other object than to bent fit the per- 
sons in whose favour the trust is created ; and the truat being well 
created, the property in equity belongs to the cestuis que trust, as 
much as it would belong to them at law if the legal interest had 
been transferred to them. But in cases of deeds purporting to he 
executed for the benefit of creditors, and to which no creditor is a 
party, the motive of the party executing the deed may have betn 
either to benefit his creditors or to promote his own convenience ; 
and the court, therefore, has to examine into the circumstances, for 
the purpose of ascertaining what was the true purpose of the deed. 
And this examination dees not stop with the deed itself, but must be 
carried on to what has subsequently occurred, because the party who 
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has created the trust may, by his own condact, or by the obligations 
'Which he has permitted his trustees to contract, have created an 
equity against himself. Each case of the latter description being 
thus governed by its circumstances, any further examination of the 
authorities would, I think, be useless. It would lead to the ascer- 
tainment of no principle, and would only involve the question 
whether the principle has been rightly applied." Though we have 
already exceeded our limits, yet, in connection with the important 
doctrine of the above cases, we must observe that where a deed 
creates a trust for the benefit of the party's creditors, but appends 
a condition to be observed by each creditor prior to his becoming 
entitled to the benefits of the trust, such condition must be observed. 
At least this is so where the trustees of the deed have a discretion as 
to allowing debts, for no creditor can become a cestui que trust 
except through the exercise of the discretion vested in the trustees. 
Where the discretion is personal to the trustees, a court of equity 
cannot take it away from them and transfer it. on a suit to carry 
out the trusts in favour of all creditors generally, to a Master (see 
Cafe V. Bent. 3 Hare. 245 ; Walker v. Walker, 5 Madd. 424). In 
the case of Drever v. Mawdesley (16 Simons, 511; S. C. 13 Jur. 
330; 18 Law Journ. N.S. Chanc. 273) it appeared that A. being 
greatly in debt, he and his father, in pursuance of an arrangement 
between themselves, conveyed estates, of which they were seised for 
life, and in remainder respectively, to trustees in trust for payment 
of A.*8 debts ; but no creditor was to be entitled to the benefit of 
the trust unless the trustees, after having investigated and allowed 
his debt, should give him a debenture for it. The trustees gave 
debentures to three of the creditors, after which one of the trustees 
instituted a suit against his co- trustees, &c., on the hearing of which 
the Master was directed to take an account of all A.*s debts due at 
the date of the conveyance, and to advertise for his creditors to 
prove their debts by a day to be named, or be excluded from the 
benefit of the decree. The plaintiff and several others, creditors of 
A., proved their debts under the decree ; but, nevertheless, the 
court, on the hearing f«r further directions, held that none of them, 
except the plaintiff (who stood in the situation of a trustee with the 
fund in his hands, out of which his debt ought to come), and the 
debenture creditors, were entitled to the benefit of the trust. The 
Vice-Chancellor of England said that the deeds by the father and 
son were revocable, for the transaction was nothing more than a 
settlement of property, in a manner agreeable to themselves, and for 
their own purposes. And the very essence of the trust-deed was 
that a creditor, in order to entitle himself to the benefit of the trusts 
declared by it, should submit, to the uncontrolled judgment and 
discretion of the trustees, not only the amount of his debt, but all 
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the circamBtances which attended it; and also that the trustees, 
should take into consideration not merely what appertained to the 
creditor in respect of his debt, but also what was the probable 
situation of the son, in the event of the trustees not making an 
arrangement satisfactory to the creditors ; because the personal hbe« 
ration of the son was a main object both of the father and himself; 
and it seems to me it was a trust which a court of equity could not 
execute." 

LEGACIES. — Gift to a class of persons — No intestacy by death 
of one — Gift to present born children — [^Leigh v. Leigh, 18 Jur. 
115]. — Where there is a gift in a will to a class of persons, a ques- 
tion often arises whether, on the death of one of the class prior to 
the testator, his share goes to the survivors, or whether there is not 
an intestacy as to that share, or it falls into the residue, and passes 
under the residuary gift (if any). In the case of Martin v. Wilson 
(3 Bro. C.C. 324) it was held that where the gift was to children 
of the testator's cousin, share and share alike, at their ages of twenty- 
one, the share of one dying lapsed, and there was an intestacy as to 
that share. But this case has not been followed, and in the case of 
Viner v. Francis (2 Brown's C.C. 658) it was held that a gift by 
will to " the children" of a deceased sister was a gift to them as a 
class, and that those who were living at the death of the testator 
would take the whole subject-matter of the gift. This case was 
followed in the above case of Leigh v. Leigh, where it appeared that 
a testatrix bequeathed a portion of her residuary estate to her 
brother, H. Leigh, for life, with remainder to his "present born 
children," their executors and administrators, share and share alike. 
At the date of the will H. Leigh had four children, one of whom 
(Barnabas Leigh) died before the testatrix. The Master of the 
Rolls held, in accordance with Viner v. Francis, that this being a 
gift to a class and not to specified individuals, the three surviving 
children were entitled to the whole fund. His Honour said, " It is 
quite settled now that where a legacy is given to a class of persons, 
the class is to be ascertained at the period of distribution; and the 
only question in this case is, whether this is a gift to a class or to 
specified individuals. If the case of Martin v. Wilson (3 Bro. C. C* 
324) is to govern this case, I must decide that there is an intestacy 
as to the share of Barnabas ; but that case is opposed to the case of 
Yiner v. Francis (2 Bro. C. C. 658), which has always been followed, 
and has been considered a governing case in this court ; while 
Martin v. Wilson would not, I apprehend, be followed, were the 
same case to arise again. This is a gift to the children of the tes- 
tatrix's brother, Henry Leigh. It is true that she uses the words 
' to all the present born children,' but this is merely a description 
of a class, as if she had said, ' to all the male children,' or to ' all 


179* KOTBB OF RKCKNT LBAOINa CASBt* 

tbe female children.'' That woold be a limitatioa of the claai, and 
all who answered to that deacnption at the time of payment would 
be entitled. The fact that the claas is liable to flactuation by dimu 
inition only, and not by increase, does not affect the case. The 
children,. therefore, who survived the testatrir, and who were 'the 
present born children' of Henry Leigh at tbe time of the gift taking 
place, are entitled to the whole legacy, there being no intestacy. The 
case of Bain v. Lescher (11 Sim. 397), and other cases, are distin- 
gnishable, because there the gift was not to a class, but to specified 
individuals; and in such cases, if one of the legatees dies, his share 
falls into the residue, or goes to the next of kin. I must make a 
declaration that the plaintiffs, the three surviving children, are en- 
titled to tbe whole fund." Leigh v. Leigh^ 18 Jur. 1 15. 

BILL OF EXCHASGE.— Acceptance in blank— Authority to 
fill up — Revocation f'y death — Bond fides and consideration — [^Hatch 
T. Searles^ 22 Law Tim. Rep. 280], — In tbe case of Russell v. Long- 
staffe (Dougl. 496) Lord Mansfield held that the indorsement of a 
blank note is a letter of credit for an indefinite sum. Subsequent 
authorities have qualified this by holding the amount to be defined 
by the limits of the 8tanr)p. [n Montague v. Perkins (21 Law 
Journ. N.S. C.P. 187 ; S.C. 17 Jur. 557) it was held tha,t a person, 
by giving another a blank acceptance, makes biro, as to third parties, 
his general agent to fill up tbe bill to the extent the stamp will cover, 
and. he is bjund by bis acceptance in the hands of an innocent 
holder for value, and that therefore to an action by an indorsee /or 
value without notice against the acceptor, it is no defence that the 
acceptance was given in blank to the drawer, and that the bill was 
not filled up and issued until twelve years afterwards. And further, 
that the statute of limitations runs from tbe tiine the bill became due 
as filled up, and not from the time it would have become due if 
completed when it was accepted in blank. Jervis, C. J., in this 
case stated the law to be, " that the giving a blank acceptance is 
evidence of an authority to the jiarty to whom it is given to fill up 
the bill for the amount, and it may be for the term to which the 
stamp extends " (See also Temple v. Pullen, 8 Excheq. Rep. 389 ; 
S.C. 22 Law Journ. N.S. Excb. 15 1). The above rule, viz., that 
the giving of a blank acceptance is evidence of authority to the 
person to whom it is given to fill up the bill to any amount, was 
recognised by V. C. Stuart in the above case of Hatch v. Searles, 
but he also qualified it by holding that it applies only to bond fide 
holders for valuable consideration without notice, which, indeed, 
seems to have been the ruling of tbe Court of Exchequer. His 
Honour therefore held, where it. appeared that A. gave B. two 
acceptances in blank, upon stamped paper, and afterwards died, aod 
B'. filled up the bills after tbe acceptor's death (with a misrepresents- 


Horn as to the testator's resideoee), and iodovaed them oiFer, the 
bolder of one of the bills being present at soch filling ap^ and the 
other being aware of the original transaction, that the avthoriJ^ 
given to B. was revoked by A/s death, and the claims of the boldecs 
of the bills against A/s estate were disallowed. His Hononr, in hia 
jadgment, after referring to the above proposition of C. J. Jervie^ 
said, " The proposition is stated in similar terms in many of the 
cases : but it is always so stated with reference to bond fide holden 
for valuable consideration. The general terms in which the propo* 
sition is stated must be read with reference to the facts of the casaa 
to which it was applied. As an absolute general principle it cannot 
be maintained ; and although, in the passages quoted in the case of 
Montague v. Perkins from the judgment of Jervis, C. J.,, it is stated 
ID general terms, and sounding as an absolute rule, yet the subseqiient 
passages in the same judgment introduce proper qualifications, and 
say that giving a blank acceptance is only prmd fade evidence of 
authority to fill up, and, being only primd fade evidence, may of 
course be rebutted by evidence of the real nature and extent of the 
authority and of the true terms of the contract, and of the whole 
transaction between the person who signs in blank and the person 
to whom the blank acceptance is given. Therefore the general pro» 
position relied on by counsel in the case now before me does not 
absolutely govern when the question is between the acceptor in 
blank and the person who receives it in blank from him* If the 
transaction between them is not supported by any valuable considera* 
tion, independently of any other evidence of a contract between these 
two persons, the blank acceptance is an imperfect instrument, which 
in itself could create no contract ; although primd fade^ but oiilj 
pimdfade^ it might imply some authority to one of the parties 
As to a bond fide holder* the question as to the efifect of the accept- 
lufce or indorsement having been written on a blank piece of paper 
can be of no importance, unless he is fastened with notice of that 
imperfection. If the holder has no notice of the imperfection, he 
can be in no better situation than the person who took it in blank 
as to any right against the acceptor or indorsee who gave it in blank. 
But if he be a bona fide holder without notice— as he must have 
taken the negotiable instrument in a perfect sbape» and in terms a 
complete contract^ without any notice or circumstance of suspicion to 
call for inquiry, which would be equivalent to notice — the law in 
favour of the rights of a bond fide holder of the negotiable instrument 
apparently perfect as a contract, will not permit the acceptor to 
annul the effect of bis own act upon evidence of a transaction to 
which the holder was not privy, and which may contradict the terms 
of the written contract to which the bona fide holder was jubtified in 
given credit." 
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LAKCEiNY. — Difference between embezzlement and larceny — \Reg, 
r.Reed,\S3ur. 66.]— Theezamioers are continually putting questions 
as to the distinction between embezzlement and larceny ; and tfaoQgh 
we have elsewhere (see Key, div. "Criminal Law," pp. 37, S9, 41) 
endeavoured to point out the difference, yet we think our readers 
will do well to study the above case of Reg. v. Reed. That the 
point there taken was one of difficult determination, may be con- 
cluded from the facts that there were two arguments, and that on 
the first the judges differed in opinion. Our readers may perhaps 
wonder how the point arose, since the statute of 14 and 15 Vict. c. 
100 8. 13f allows a verdict for either larceny or embezzlement on 
an indictment for either offence. But in this case the prisoner had 
been indicted for larceny, and was convicted of that offence. The 
facts were these : the prisoner was sent with his master's cart for 
some coals. The coals were delivered to the person, and deposited 
in the cart, their price being entered to the master's account. Oa 
the road home the prisoner disposed of a portion of the coals. The 
prisoner having been indicted for, and convicted of, larceny, it was 
held by the Court of Criminal Appeal, that this was larceny of the 
coals, and not embezzlement, the prisoner having determined his ex- 
clusive possession of the coals when they were deposited in the cart, 
and the possession from that time being in the master (Reg. v. Reed, 
18 Jurist, 66, 67). In delivering judgment Lord Campbell said : 
«« I am of opinion that the prisoner has been properly convicted of 
larceny. There can be no doubt that in such a case the goods must 
have been in the actual or constructive possession of the master; 
and that if the master had no otherwise the possession of them than 
by the bare receipt of his servant upon the delivery of another for 
the master's nse, although as against third persons this is in law a 
receipt of the goods by the master, yet in respect of the servant 
himself this will not support a charge of larceny, because as to him 
there was no tortious taking in the first instance, and consequently 
no trespass. Therefore, if there had been here a quantity of coals 
delivered to the prisoner for the prosecutor, and the prisoner, having 
remained in the personal possession of them, as by carrying them 
on his back in a bag, without anything having been done to deter- 
mine his original exclusive possession, had converted them animo 
furandi, he would have been guilty of embezzlement, and not of 
larceny. But if the servant has done anything which determines 
his original exclusive possession of the goods, so that the master 
thereby comes constructively into possession, and the servant after- 
wards converts them animo fur andi, he is guilty of larceny, and not 
merely of a breach of trust at common law, or of embezzlement 
under the statute. On this supposition he subsequently takes the 
goods tortiously in converting them, and commits a trespass. We 
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have, therefore, to consider whether the ezclusfye possession of the 
coals coDtinoed with the prisoner down to the time of the conversion. 
I am of opinion that this earclosive possession was determined when 
the coals were deposited in the prosecutor's cart, in the same man- 
ner as if they had been deposited in the prosecutor's cellar, of which 
the prisoner had the charge. The prosecutor was undoubtedly in 
possession of the cart at the time when the coals were deposited in 
it| and if the prisoner had carried off the cart animo furandi, he 
would have been guilty of larceny (Robinson's case, 2 East, P.O. 
565). There seems considerable difficulty in contending, that if the 
master was not in possession of the cart, he was not in possession 
of the coals' which it contained, the coals being his property, and 
deposited there by his orders,. for his use. Mr. Ribton argued that 
the goods received by a servant for his master remain in the exclu- 
sive possession of the servant till they have reached their ultimate 
destination ; but he was unable, notwithstanding his learning and 
ingenuity, to give any definition of " ultimate destination," when so 
used. He admitted that the master's constructive possession would 
begin before the coals were deposited in the cellar^ when the cart 
containing the coals had stopped at his door, and even when it had 
entered his gate. But I consider the point of time to be regarded 
is that when the coals were deposited in the cart. Thenceforth the 
prisoner had only the custody or charge of the coals, as a butler has 
of his master's plate, or a groom has of his master's horse. To 
this conclusion I should have come upon principle ; and I think that 
Spears's case (2 East, F.C. 568) is an express authority to support 
it. The fullowing is an exact copy of the statement of that case, 
signed by Buller, J., in 2 Black Book, 182, 183, containing the de- 
cisions of the judges in Crown cases, and deposited with the Chief 
Jastice of the Queen's Bench for the time being :— 

" 'John Spears was convicted before me, at Kingston, for s.teal- 
ing forty bushels of oats of James Browne and Co., in a barge on 
the Thames, Browne and Co. sent the prisoner with their barge to 
Wilson, a com meter, for as much oats as the barge would carry, 
and which were to be brought in loose bulk. The prisoner received 
from Wilson 220 quarters in loose bulk, and five quarters in sacks> 
the prisoner ordering that quantity to be put into sacks. The 
quantity in the sacks was afterwards embezzled by the prisoner ; 
and the question reserved for the opinion of the judges is, whether 
this was felony, the oats never having been in the possession of the 
prosecutor, or whether it was not like the case of a servant receiving 
change or buying a thing for his master, but never delivering it. 

•* * Vide Dy. 5, and 1 Show. 52. " ' F. Bullbr. 

" * 25th April, 1798. 

" * Conviction proper.* 


Jn that caae the qoettion arose, whether the com, while in Ae 
p!iMecator*a barge, in which it waa to be broaght by the prisoiMr 
tothe proaecator's granary » waa to be eooaidered ia the poateanon 
of the prosecutor ; and the jndgea onanimoiiely held, that from the 
time of ita being put into the barge it waa in the proaeoator't poi* 
aeaaion, althongh the prisoner had the eoatody or eharge of it. 
That caae baa been met at the bar by a aoggeatton, that the whole 
cargo of corn, of which the qaantity put on board thia barge was a 
part, waa or might have been parcbased by the proaeoator, ao that 
he might have had a title and constructive posseaeioo before the 
delivery to the prisoner. But the very atatement of the case in the 
Black Book, and the autboritiea there referred to, ahow that the 
judgea turned their attention to the qoestion, whether the exclusive 
possesaion f the aervant had not been determined before eon ver- 
aion ; and during the argument of Elex v. Waltb (4 Taunt, 258), we 
have the raiio decidendi in Spears's case explicitly stated by' one of 
the judgea, who concurred in the deciaion-— ' Heath, J. — ^Tbat case 
went upon the gronnd that the corn waa in the proaecutor's barge, 
which was the same thing as if it bad been in hia gntnary.' R«ad 
'. cart ' for ' barge/ ' coala ' for ' com,' and ' cellar ' for ' granary,' 
and the two casea are, for thia purpoae, precisely the same. There 
is no conflicting authority, for in all the^casea relied upon by Mr, 
Ribton the excloaive personal poUaession of the priaoner had con- 
tinued down to the wrongful conversion." 


MOOT POINT. 


No. S9, Dower — Reconveyance. 

A conveys an estate in fee aimple to B. (who waa married to his 
wife before 1834} and C. aa his trustee to bar dower. B. and C. 
mortgage in fee to E., who subsequently reconveya unto and to the 
use of B., bis heirs and assigns. Will the right of B.'a widow to 
dower > ga n attach, viz., on the reconveyance ? The mooter con* 
ceives that it will not, but he has no authority for his conclusion. 
B.'a title might afterwards be commenced with the reconveyance, and 
if it did not appear on the face of the abstract that the dower was 
barred, it is apprehended that this might be a gtt)und of objection 
with the purchaser. The mooter will feel obliged if any gentleman 
will correspond privately with him upon the subject at the earliest 
possible convenience (as it is a point on which he wisheis to be satis- 
fied forthwith) accompanied with any authorities bearing thereon. 

HsNBT Rbdoish (Stockport). 
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LlTTLETOiNTS TENURES. 


We have the satisfaction to annouoce that the first f olame of the 
"Law StudbntsJ Library" is competed. We are not, indeed^, 
certain whether it will be in the hands of the sabsoribers at the time 
thiB is read ; bat if not, many days cairuot elapse before it is received* 
as the whole work has certainly been printed, and is at this time 
being stitched aud prepared for transmission. 

We think our readers will be pleased with this first specimea of 
the Library, though it is not a work which will show so readily the 
advantages of our plan as some of the others will do. For it must 
be borne in mind that it was not so much the object of Littleton to 
make a display of abstract propositions as to ins tract by way|Of example* 
ie.t potting cases, either actual or supposed, adding, however, on 
every fitting opportunity, some general rule or principle of law by way 
of explanation of the particular case. It is this quality of Littleton 
which has given such a value to his work, not only to the student 'but also 
to the practitioner, and whilst the law remained unchanged, rendered 
it a vade mecum to the real property lafwyer. With th»se changes 
some of the cases put by Littlet9n have necessarily lost their value, 
because no longer applicable to the transactions of to*day, and there 
is nothing historical or abstract to fall back upon. This has neces- 
sitated the omission of very many of the sections, having, however, a 
very useful resiWvum^ which the practitioner and the student alike may 
peruse with profit. For it must be borne in mind' that the works we 
have selected are not such as a studentcan throw aside when he has 
passed his studentship, but rather he will find their real utility in 
actual practice, when a frequent re- perusal will keep the principles 
and most important general propositions of the law in his mind. If 
this was thought necessary in former days, when there were few re- 
ports, it is stilfmore necessary at this time, when the multitude of 
regular and irregular reports makes it so difficult for the practitioner 
to get at the principles of the law. The greater portion of the re- 
ported cases are the mere statement of facts, squared with former 
decisions, rather than the application of principles. Of Littleton, as 
now presented to the profession, might be repeated what Roger 
North says (Study of the Law, p. 11, as quoted 2 Mag. O.S. p. 2), 
" However fitted this book is to the capacity of a beginner, the very 
adepts in the law are not frequently ashamed to read it. / knew a 
Lord Keeper that used to read it every Christmas as long as he lived. 
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which is 80 authentic." The editor of the last edition of North'» 
work adds, very justly, " Littleton's text has become a first-rate 
authority, and the student who wishes to build his knowledge upon 
a sure foundation cannot do better than make himself thoroughly 
acquainted with Littleton." 

We have to observe that we have given explanatory notes as oftei^ 
as we thought it necessary, in which, however, we have dhiefly con- 
fined ourselves to pointing out the recent statutory enactments and 
their effect on Littleton's text. Wherever the text is partially 
affected by the new statutes, we have indicated the change by such 
words as *' formerly t^* " in Littleton's time" &c., so that the 
student may, between the text and the note, have his attention 
caUed prominently to the actual law. However, the chief and most 
important novelty of the present edition consists in the " Quxstionb" 
both on the text and notes. To us this has been a great labour, 
though one not unattended with benefit, which has served in some 
degree to reconcile us to the exertion. We had an expectatioir 
before commencing, that this feature of the work would prove useful, 
but not to so great an extent as, having completed one work, we 
perceive it roust be. Our readers are aware that one or two works 
have been furnished with Questions, among these the best known is 
Stephen's Commentaries. But any one who has used them must be 
aware how defective they are, inasmuch as they do not embrace 
every propoiSition in the work, but seek by a general question to 
cover, very frequently, several pages. Having adopted the plan of 
Questions, we have boldly followed it out to its legitimate extent ; and 
we may say that there is not a proposition, however short, in the 
work which has not its appropriate question. Indeed, in some 
instances the question occupies as much space as the text itself. 
The extent to which the questions have proceeded, as a general 
rule, will be best apprehended when we state that they occupy nearly 
one-third of the text and notes. In fact, whenever the reader shall 
have answered all the questions, he will have gone over every portion 
of the text and notes, not merely in the gross but in detail, for it is 
seldom that a question relates to more than two or three lines o^ 
text. In addition to this, we have occasionally added, in italics 
suggestive questions arising out of the previous questions, or from th^. 
text, and notes, though not there stated, or, at least, only inferen 
tiaUy, which will serve to keep the reader attentive, and preserve 
him from falling into a mechanical habit of reliance on the text. 

On the whole we feel that this work will be a worthy commencement 
of as good a plan as could possibly be devised for ensuring the certain 
progress of the student, and we shall certainly persevere with and 
most probably extend it far beyond what we at first contemplated^ 
Of course, we we assuming that the works will be supported by our 
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subscribers and others, both students and practitioners, as, otherwise, 
however useful we mig^ht think them to be, we should not continue 
them. We now present an extract from the " Questions" on 
Littleton, to enable our readers to judge for themselves of the mode 
io which they have been framed, and the probabiUty of their being 
useful. 

« 

[NoTB. — ^The portions in brackets, immediately following the 
different titles, are by way of index to the work,^ #The portions in 
iUdic, among the questions, are additions, and are left for the most 
part to be answered by the reader for himself. They are suggested 
by the other questions of the text, and are intended to be suggestive, 
and should be considered by the reader.] 

FxB Simple [pp. 1-^6]. 

["Heirs" in conveyances (p. 1) — Descents — Collaterals and' 
lineal ancestors (p. 2)— -Paternal and maternal line (p. 3) — Half- 
blood (p. 4) — Possessio fratris (pp. 5, 6) — Purchase (p. 6)]. 

I. [p. 1.] — Define an estate in fee simple. What words in con-^ 
veyances are necessary in order to give a fee ? On a grant to A« 
" to hold to him and his assigns for ever," what estate passes ? 
Wbat estate does the word " fee/' when used alone, signify ? Does 
the rule which applies to conveyances respecting the limitation of a 
fee apply to wills ? On a devise to " A.," what estate will he take ? 
(Did this rule apply to wills be/ore the late Wills' Act P) 

n. [p. 2.] — If an owner in fee of land die, leaving no issue or 
father, who will take the land ? Will it make any difference whether 
the deceased purchased or inherited the land ? Js it seisin that 
makes a man the stock or root of descent ? From whom is a descent 
to be traced ? Is there any and what mode by which a person who 
has inherited land can make himself the root of descent ? {see also 
note to sect. 12.) 

III. [pp. 2, 3.] — Did inheritances formerly ascend to the lineal 
ancestor ? If an owner of land dies without issue, leaving a brother 
and a father, who will be his heir ? Will it make any difference 
whether the owner acquired the land by purchase or by descent ? 

IV. [p. 3.] — An owner of land dies without issue or father, will 
the heirs exparte paternd or maternd inherit ? Will it make any 
difference whether the owner acquired the land by purchase or by 
descent? If he inherited the lands through his mot*her, can 
the heirs exparte paternd inherit ? If through his father, can 
the heirs exparte maternd inherit ? Can a person who takes by 
descent constitute himself the root of descent by any and what limi« 
tation in a deed ? Can a maternal inheritance be turned to a paternal 
one in such *a way ? (or vice versd, see Com* Dig, tit. Estates, A,, 
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eking Co. lAtU 1 3a.) On 'a- limitation to the heirt or heirs of the 
body of a person taking no estate, how does the land descend ? If 
the person be a woman, and her only child enters and dies without 
issue, will* the heirs- etpairte patemd or maternd inherit ? State how 
this was formerly, and what has caused the difference (see also note 
to sect. 12, and endeavour to understand the matter), 

v. [p. 4.] — ^There are« three brothers: the middle one is owner 
* of land ; he die» withoat iseoei leaving a father, who is his' heir ? and 
who if he bad left no ifakher ? Boppose the yoangest brother died, 
"would there be any difference ? Is there any onstom which might 
affect eisiier or both of these oaaea? How was the descent between 
brothers formerly traced, and' how is it now ^ 

VI. [pp. 4, 5.]-<-Could relations by the half-blood formerly in- 
herit to each other ? Did the rale apply to all kinds of inheritances ? 
Can half- blood, now inhent, and, if so» is it in a limited or an 
unlimited manner? There are. two brothers by different mothers; 
one purehaees landp, and dies without father or issue, but leaving 
sisters and other collateral relations ; will they ail take before the 
half-brother ? Suppose the two brothers are by different fathers, 
and that the brother leaves only uncles, &&, on his father's side, 
will the half-brother or the unde be the heir? 

VII. [p. 5.]— ^Is the half-blood now excluded altogether, or 
merely postponed ? 

VIII. [p. 5.] — In a case. prior to the New Inheritance Act, on 
the death of an owner of land, his son did not obtain seisin ; be died, 
leaving a sister of the whole blood and a brother of the half-blood ; 
who was his heir ? Suppose he did obtain seisin, what was the 
•difference, and what at this time ? Could a party taking by descent 
make himself the root of descent in any and what manner ? Can he 
now do so ? Was and is there any and what maxim relating to 
seisin constituting a root of descent ? Was seisin equivalent for all 
purposes of descent to a purchase ? {note to sect, 12.) There are 
two half-brothers ; their father pnrchages lands, and dies ; one 
brother obtains seisin, and dies without issue, but leaving a sister ; 
who is his heir ? Could the brother who was seised by any and 
what means prevent the half-brother from inheriting previously to 
his sister ? {see notes to sects, 4, 12.) 

IX. rp« 6.] — How is the word '* inheritance " applied ? Is an 
estate tail an inherttanee? Is it ^particular estate? What proves 
that it is so, or not so ? (See also, notes to sects, 13, 18, 19). 

XII. [p. 6.] — What is an estate by purchase ? Can a person 
who inherited an estale make himself a purchaser thereof, by limiting 
an estate to himself or his heirs in a convevance ? Could he do this 
formerly ? Did the ebtainmg seisin under the old law turn an inhe« 
ritanoe whkh yteAetparte maternd mXo one exparte natemd? 


BfeTATE Tail [pp. 7—11]. 

[General and:8p«ci«l tail (p. 7). Heirs male and female in gifts 
in.tail (pp. 8. 9). Gifts to bosbaodand wife and. their issue (p. 10). 
Gift to A» and his boirA- male on female (p. 10]. 

XIII. [p. 7«] --'What: statute gai^e rise to estates tail ? What 
were estates befone that statute ? What kinds of estates tail ore 
there? What must be the subject-matter, and what the estate to 
make an entail ? Can an estate for another's life be entailed ? Can 
copyholds be entailed in general? Is an estate tul a partronlar 
estate ? 

XIV. [p. 7.] — ^Wbat ia an estate in tail general? Why is it 
called tail geaeral ? Tenant in tail general has children hj two^ 
wives.; can they all inherit the estate? What words are necessary 
to be used in oreating an estate tail ? On «< gift to A. and the heirs 
of his body, what estate does he take? 

XV. [p. 7.] — On a gift to., a woman and the heirs of her body, 
what estate does she take ?- If she marry a second husband* will her 
children by both marriages be entitled to inherit ? 

XVI. [p« 7.]i—- What is.an.eaitate in.special tail? On aigift to a 
man and his wife and'theheirsof their two bodies, if the wife die and 
the husband marry again, will the issue of the second. marriage be 
able to take ? Is it necessory in a gift iu special tail that the two 
donees should both take estates ? 

XVII. [p. 8.] — What was the estate in frankraayriage ? 

XVIII. and XIX. [p. 8.j — Where thedbnee or donees in tail -die 
without issue, what is the result? Ift an estate tail a particular 
estate, and how do you show this to be tbi^ case ? 

XXI. [p. 8.] — On a gift to A, and his heirs male of his body, 
what estate is taken, and can female issue inherit ? 

XXII. [p. 8.] — On a gift to A. and bis heirs female of his body, 
what estate is taken, and can male issue inherit ? 

XXIII. [p. 8.] — On a gift to a man and the heirs male of his 
body, must the descent be traced entirely through males ? (Se^ also 
9ect. 24 and note,) If the donee have issue two sons, and the eldest 
Bon inherits and dies, leaving a daughter only, can she inherit ? Do 
issae in tail take by descent merely ? 

XXIV [p. 9.] — Gift to a man and the heirs male of his body ; 
he dies, leaving only a grandson by the deceased daughter, can a grand- 
son inherit; if not, for whatreaBtm.? Cast the donor re-enter in 
the lifetime of such grandson ? Did the rule of Littleton apply in 
the case of a gift to the heirs male of the body of A., without A/s 
taking any estate ? (Was the issw it^ng under such a limitation 
a fmrchaur?' Wm thedescentftpated fr^mrhtM^ amd.is it 5a now? 
^md'me\mt9iUk'tu4i 4)4- On>a«liimtatioD^to tfaei hekra male of tha 
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body of A. as purchasers (prior to the Inheritance Act), woald the 
grandson in the above case take ? Would he take if the limitation 
were since that statute? (And see note to sect. 4). Have the 
courts shown an inclination to prefer a male claiming entirely through 
males, to a male who is heir- general, but claims through females, in 
-any and what cases of limitations to hieirs male of the body ? 

XXV]« [p. 10.] — What estates pass on a conveyance to A. and 
his wife, and the heirs of the body of A. Does the wife take any 
•and what estates ? 

XXVII. [p. 10], — What estates pass on a gift to A. and his wife, 
and to the heirs of A., which he shall beget on the body of his wife ? 

XVIII. [p. 10.] — On a gift to A. and his wife, and to the heirs 
of the body of the wife, by A. begotten, what estates have A. and 
his wife respectively ? On a gift to A. and his wife, and to the heirs 
which A. shall beget on the body of the wife, what estates have A. 
and his wife respectively, and why ^ 

XX iX. [p. 10.] — Gift to A. and his heirs which he shall beget on 
the body of his wife, hath the wife any and* what estate ? 
"^XXXI. [p. 10.] — Conveyance to A. and his heirs 'male or 
heirs female, what estate passes ? What in the case of a will ? By 
what words may an estate tail be created in a will ? Is there any 
' difference in this respect between a deed and a will ? 

Tbnant in Tail aftbr Possibilitt of Issub bztinct [p. 11.] 

[Definition — Special Tail — Only Donees.] 

XXXII. [p. 11.] — Upon what gift does a tenancy in tail after 
possibility of issue extinct arise? Aretha donees in special tail 

• called tenants in tail after possibility, &c., after the death of one. of 
them; if so, under what circumstances? Is the sorviyor called 
•tenant in tail after, &c., during the existence of issue ? 

XXXIII. [p. 11.] — Gift to A. and his heirs begotten on the 
'body of his then wife ; is this general or special tail ? Are husband 
•and wife both donees, and what estates do they take ? Where the 
iiusband alone takes an estate, does an estate after possibility, &c., 
«ver and when arise ? 

XXXIV. [p. 11.]— Who. is said to be tenant in tail after 
possibility, &c. ? Is tenant in tail general ever so called ? Are the 
issue in special ever so called ? - Can there be a tenancy in tail, &c., 
of a remainder ? 


ARTICLED CLERKS AND THE EXAMINATIONS. 

As oar readers are pretty well aware, thcfre has for '.some time 
psst been a movement in operation with a view to ezclilde; as-far as 
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possible; from the profession anedacnted persons. This has been 
greatly pushed forward in conseqaeoce of the reduction, made by the 
Chancellor of the Exchequer in the stamp duty on articles of clerk* 
ship* the effect of which would be, it .was apprehended, to attract a^ 
larger number of persons and of a more miscellaneous class tban 
heretofore to the profession. Whether such a reduction will have that 
effect can only be ascertained by experience ; but still, it may be 
well to prevent any ill effects by taking measures to raise the standard 
of education .of all candidates for admission. There can be little 
doubt, that a measure which should ensure that articled clerks should 
be persons of good general education, would have the effect of raising, 
the character of the profession in the eyes of the public. We are- 
not Borprised, therefore, to hear that a scheme of preliminary exami* 
nation in general learning is in contemplation. In the Law TimeM' 
we find the following statement :-— 

" It is asserted, with what truth we .know not, that the Law In- 
stitution, stimulated by the ready assent given by the Benchers of 
the Inns of Court to the proposed inquiry into the legal education 
of. the bar, has come to. the resolution, which we have been so stre% 
nuonsly urging, to extend the examination of articled clerks froni> 
merely legal knowledge to general education. Heartily, indeed da 
we congratulate the profession on this great reform. We verily 
believe it will do more to make the lawyers what they ought to be» 
to maintain the respectability and social status of the profession, and 
to ward off impending mischiefs, than any measure that has yet been 
adopted or. even devised* The fate of one branch of the profession 
is in the bands of the council of the Incorporated Law Society, and 
we thank them on behalf of the profession for this timely concession 
to the opinion expressed by so many of the provincial law societies, 
and prevailing almost universally among the solicitors." We find 
from the Legal Observer, that there are good grounds for saying 
that some scheme is in agitation, and we have made enquiries from 
solicitors who are likiely to be well informed on the subject, and we 
are assured that a plan is in course of preparation, but that nothing 
decisive. has yet been done.. Indeed, it is.difiicult to see how any- 
thing can at present be effected, for it is certain that the Incorporated 
Society alone cannot effect any such chaoge, but that at . least the 
Judges and the Master of the Rolls must be consulted, and be couf 
vinced of the utility, of the ]^an. And we think it is possible they 
may not be wilUng to take on themselves so great an alteration, but 
will prefer that the legislature should be asked to give the necessary 
powers, for, undoubtedly, the plan .will be in the nature of an obstruc- 
tion to the free admission of the public to the profession. Besides, 
to be effective, the examination: must be introductory to the articles, 
and not, as in the ordinary examination, coiuBcquent upon the com* 


pletioa of the sevtiot. No^,.ti» 6 & 7 Wot, e./7a^Tfe^abfaig m 
exBmiinition, ootfaoriseft it oaty in rmpic t of pcnoM mpplying to fc 
aSm$t$d U9 aiUrmty9 and MolioUar$, and we should think it daor thai 
JOuAy thm oottld the pTOfoMd'.eaaiiMnttion/taice pkoob It apfMavite 
«•» therefore, pbin that without an act. of iParhamont the propoied 
oxauioation cannot be instituted. 

With Tespeet to the point whioh nest matenaHyconotras nor 
Madera, naooely, whether the proposed examiostioB, if instituted bf 
the esanuBers and judges, woold be a pp Me d to cleiks nownadn: 
articles, weshookiieotteeife that it isbeyowd « doaht thoit sash a 
proceeding would be onjost, and we niay» theesfece, assuese that it 
is not likely to be adopted, indeed, the object of such an eoBanuaAtion 
is not to affeet those akeady aoder artidea, bot onhr to prevent or 
moderate the thteatened influx, and the i^ppiioatioB ol the .role te 
clerks now under articles would handiy have that' effect, besides being 
sotobrionsiy mjast as tobe cakuhited to AatstFate .te Toally' laudable 
part of the pfan. 

We are assured, honever, that in a short lime, when thetplans of 
the cottnuttee bf the Law institotioo are' a Uttle naore matursd, a 
piibUc amounoement wUl be asade of tboeffBetitheieof, which wiM 
give the profession and the ' public (who really will be found to be 
affected by and therefote interested in the plan) on opportunity of 
gi eapveasiog their views on the 'matter. Until then our readsis 
need not be under any. great 'apprehnsiona; but if it < should pvoee 
that we eve in error, and any. great injury shoald be dnme to the 
peesent body of dMcs» it will then be neoessasy>to>eoiisider'whit 
effectual steps eon be taken- to obtain a* remedy. 


DIGEST OP RECENT CASES. 


♦^ 


BANJKRUPT.-^iSiimiMiMpr tm/kfr^-^Ehponi^ to gmik d9f& 
Diseretioninrequiriiiffimid.^'^WluK a trader itebtar isisuaaaroosd 
under the 78th seotieci of'^ieBaalmipt Law Consolidation Aet, and 
deposes that upon the merits be has a good detoee to^tha' demand 
of the sumcnoning . creditor, the 79th sectien of the aet does not 
make it imperative upon ttio'courtto require abend with soreties^ 
to be given by the trader / debtor aa aecority for the demand aid 
coits ; but makes: it iocumbeHtupomthe ceorfr toi eBceoiee a diseretiea 
vihether to reqaifesuehbond or sot, having a regard to all the ecp- 
49UBetances of tfaet^aee, tlKi^fbrs, ithe eourt cefiiaed to require the 
Aoeurity of a bond in a oase'mwbii^.it appoaaed, dmt but for the 
demand of the snmoMiiiiig'Credilor the tader waa sohoot* and thit 
tlae* demand was inLTeapaet of a hahwra of ««eooantiiet«reeo. tho era^ 


ditoratid the tfader upon* several epatraokt for sale and resaie of 
taUoW'ia which no money or^ tallow hadAotually been paid or deli- 
varad in apeoia ; hot wh^h were carried oat by the delivery and 
redAlivery of the same dock* warrants for the delivery. of tallow» 
the resttlt being a balance -in faYoar of the oreditor arising from the . 
excess of the price of sale by the creditor to the< trader over the 
price of resale by the latter to the creditor (exparte Wood in re 
Wood. 18 Jur. 229). 

POWER OF APPOINTMENT.— By deed or writing— Execniiotu . 
-«->Where a party has a- power of appointment ** by any deed or 
deeds, writing or writings," under his " hand and seal," it is not a. 
good execution of the power* if the donee makes his will pursuant 
to the requisition of the lOlh sect, of the Wilk Act, 7 Will. 4, and 1 . 
Vic. c. 60 (West v. Ray, 23 Law Times Rep. 9). 

NoTB^. — ^This is another confirmation of the doubt we expressed • 
in 5 Mag. N.S.!p^ 382, as to a will being a rgood «xeoution of such 
a power* 

^Si^&lQ^^.^Co$t9*^Ord€r'direeting coeis ip^ paid.— The 11 
8t>l2 Vic., o. 43, Sv 27» provides that- where quarter sessions, upon, 
an appeal against an order, direct eitherpart^ to pay costs, " such\ 
order '^hall direet each «costis to be pi»d to the clerk of the peace» to 
be by him paid over to thepaity entitled)" it was held that a mis* 
take in ordering costs t<» be paid directly to the party to the appeal, . 
instead of tber>olerk of the peace, was no<t a defect of jurisdiction but 
merely erroaeoua^ procedure ; aad, therefore, where- sueb an order 
had been made under ati act taking, away the certiorari, the couctt 
refused ta set it'asid^ whea broug|>t before them by certiorari (Re£4 
v. Binney. 1 £1. and Bl. 81 Qi; S.C^ 17 Jay. 834 ; 22 Law Journ^ 
I%&, M.G., 127). 

Siil^RlFF^--^EMaiUiiag, fmwe$8'*''Xkntinumg ' (m vtmece^eary time^ 
iu'potseanon under m fieri f^ket^x-^A, sheriff whe> bfts entered under 
^fihri/aaias^ a*d continues on the prefmaes ia possession of the 
goods for more than a reasonable time, is liable in trespass for so: 
coBtiMttog.bef0Dd thetiiae allowed by law (Asb v. Da.wnay, 8 Exeh. 
Rep* 2a7 ; S.C. 22 La^ Journ^ N.S^ fixch^ Rep. 59). 

SHIPP1N<5j — Conireittt.fwf saU^^UeoUhg certificate of registry, 
-^^"^Ijihrn-registruikn 4/ coi^act'^NoUce of unregistered contract,-^ 
The 34th sect, of the SUti Regiftry Aet^ 8^9 Vic. a 89^ lAcludea 
an executory contract for the sale and transfer of a ship, and an 
action for the breach of sMlrar'toiiil avfiftnot accepting the transfer 
and paying for the ship, cannot, therefore, be maintained, unless the 
contract be by an iniitnimeiit'itk writitrg, Reciting the certificate of 
registry (Duncan ▼. Tindall, iT^lnr. 8^47; S. C. 22 Law Journ, 
Mis. €, F. 1^)^ Aa if«reg^^rell.eoiitfa<X^ f«t tlM^sale of shares 
ib^Britisii YafltoeloraDMl b« wios6ed in- «qiBt^ (Hughes v; Mooisv 
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2 De Gex. Mac and G. 349 ; S.C. 16 Jar. 603; 21 Law Journ. 
Cbanc. 761). The proviBionB of the Ship Hegwiry Acts apply 
equally to contracts as to sales ; and the whole frame €4 these acts 
negative any equity resulting out of the doctrine of notice. An 
unregistered agreement, therefore, with the registered owner of a 
ship, which the owner subsequently transfers for value to another 
person, who has notice of the agreement, cannot be enforced either 
as against the ship or its proceeds (M'Calmont v. Rankin, 2 De 
Gex, Mac, and G. 403 ; S.C. 22 Law Journ. N.S. Cbanc. 554). 

INSOLVENT BEBTOBS.— Judgment, satisfaction— Interest on 
debts — Jurisdiction, 1^2 Vict. c. 110, m. 87, 92. — Where judg- 
ment has been entered up against an insolvent debtor in pursuance 
of s. 87 of Stat. 1 & 2 Vict. c. 110, this court has no jurisdiction to 
order satisfaction to be entered on such judgment, upon the ground 
that all the debts in respect of which the adjudication was made 
have been paid. The power to make such an order is reserved* 
under s. 92, to the Insolvent Debtors Court: so held where the 
' commissioners of that court differed in opinion whether payment of 
debts without interest entitled the party to have satisfaction entered 
(re Sturgis v. Joy, 18 Jur. 241). 

MORTGAGE.— Cy wife's estate— Estates in settlement— Limited 
' effect of the mortgage, — If a husband and wife concur in mort- 
gaging the wife's estate, or an estate in which she has any interest, 
"^hetherit be a right of dower or an interest in remainder, or other- 
wise, primd facie in the absence of evidence of intention to the con-i 
trary, the wife will be considered as having joined merely to secure 
the mortgage, and the terms in which the equity of redemption is 
^limited will not affect her right. When, by the execution of a 
power, a mortgage is effected of estates in settlement, primd facie 
the intention is merely to convert an unincumbered into an incum- 
bered estate ; and it is not from slight expressions that any con- 
trary intention will be inferred (Whitbread v. Smith, 23 Law Tim. 
Rep. 2). 

WILL. — Jurisdiction of equity over gifts in eftet probate.'*^ 
"Where probate is granted establishing the validity of a testamen- 
tary instrument, courts of equity have jurisdiction to inquire into the 
validity of gifts challenged, on the ground of fraud and undue 
influence (Hudson v. Weatherellii 18 Jur. 233). 


DOWER— ELECTION. 


* • • 

We have already (anii, pp. 121, 122) given a short notice of. the 
dedsion of V.C Kindersl^ in Parker v« Sowerby (17 Jur. 7$2s 
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S.C. I Drewry, 488; 22 Law Journ. *N.S. Chanc. 942) on the 
qaestioD of patting a widow to her election, where there is a gift ia 
her favour in the will, between that gift and her right to dower, and 
we have noticed that the learned judge laid great stress on the fact 
Chat the estate was devised to trustees with a power to lease, which 
he considered to be indicative of an intention on the part of the tes* 
tat6r to deprive the widow of those rights which in the absence of such 
a power she would be entitled to claim. We have now to call atten- 
tion to another decision by a different judge (the V.C. Stuart), where 
the various cases are reviewed and a different conclusion arrived at» 
though, as will be presently seen, some reliance was placed on the 
smallness of the gift, which was an annuity, and that another person 
had a larger gift by the same will, though a stranger to the testator. 
The decision was in effect as follows : — Where a widow is entitled to 
dower, and the husband has made a provision for her by will, and 
by the same will has given the trustees a power of leasing, the mere 
circumstance of that power having been given is not suf&cient to 
raise the necessary implication that he intended the provision to be 
in satisfaction of her right to dower. Therefore, in a case where the 
provision for the widow was an annuity much smaller than the value 
of the dower, and a smaller annuity had been given by the same will 
to a stranger, it was held that there was no intention apparent that 
the widow should not have both, and ordered accordingly that she 
was entitled to both (Warbutton v. Warbutton, 22 Law Times Rep. 
328). His Honour, V.C. Stuart, in his judgment, said :— " In this 
case I am bound to decide on the question of the wife's right to 
dower according to my notion of the law as settled by all the 
authorities ; and I do not think there is any doubt about the law at 
all. I understand the law to be, that if a widow entitled to dower 

• 

out of her husband's land, has, by his will, a provision made for her, 
without any statement that such provision was made in lieu of dower, 
she was entitled both to her dower and to the provision under the 
will, unless upon the whole will a necessary implication arises that 
the gift under the will was in substitution of her right to dower. 
That I conceive to be the principle of law in all these cases ; but the 
application of that principle is often of great difficulty. The diffi- 
culty consists in this, as to what the minds of particular judges may 
hold to be a necessary implication arising from the language of the 
will. I am told, in this case, that if I hold the widow to be entitled 
to her dower and to the provision under the will, I shall unsettle the 
whole law on the subject, and overrule the authorities. I intend 
to do neither the one nor the other. I will endeavour to state why 
I consider it impossiole to hold that this widow is to be put to her 
election. The authorities pressed against the widow's right to both 
these provisions are the decisions of Lord St. Leonards in Hall r. 
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Hill (1 Dru. and Warr.).«of V.C. Knight Bruce in Grayson v. 
Deakin (3 De Gex. and Sm. 298), and of V.C. Kindersley, in Par- 
Jter V. Sowerby. The decisions of Vice-Chanceflors Knight Brace 
and Kindersley go strongly to support the proposition, that in this case 
the widow is pat to her election, and is not entitled to both provisions. 
1 think that both those cases proceeded on a misapprehension of 
X<ord St. Leonards' decision in Hall v. Hill ; and I am perfectly 
certain, from the language of Lord St. Leonards in Hall v. Hill, that 
he did not (Je^ide any buch proposition as that conceived by the 
two Viee-Chancellors. The proposition is reduced to this, whether, 
if the widow be entitled to dower, and the husband by his will 
makes for her a provision, and thereby gives to trustees a power of 
leasing over all his lands, does the mere circamstance of that leasing 
power raise more than a necessary implication that he intended such 
fi provision made by his will should be a satisfaction of her right to 
dower ? Lord §t. Leonards carefully stated that he intended to 
decide qo such praposition. The case of Hall v. Hill certainly did 
npt made it necessary for him to decide any such proposition. For 
although in cases of this kind the insertion of a power is a strong 
circumstance, yet it is not enough to raise a necessary implication. 
I^ord St. Leonards, in Hall t. Hill, had not to deal with the case of 
a provision made -for the widow by the will, and there was nothing; 
to show that she should not be put to her election. There were other 
strong circumstances in that case. For, in .the first place, as notrced 
in the judgment upon it. there VFere the circumstances th.^t he made 
an ample provision for the widow ; that be gave a portion df 
an estate for her life; that he gave her an annuity charged 
upon his general estate, with powers of distress and entry. 
In addition to these circumstances, there was a power of 
leasing to trustees, and a power of leasing over all his estates. 
Now Lord St. Leonards, noticing these circumstances, which seem 
t;p me to be of the highest importance, certainly does notice the 
power of leasing. He says, moreover, that he was not aware how 
the power of leasing in that case could be exercised over aH the 
estates, if the right to dower was allowed. But he said the pow}er 
o( leasing in that case was given for a particular reason. If she 
liad been .entitled to both provisions, the effect of the power of loaee- 
ing would be to derange the whole course of the provisions given 
by the testator's iwill. 'What Lord St. Leonards decided that pase 
upon was this ; th^t she has acquired under the will a much greater 
provlsbn than she was entitled to as dower in the ordinary way ; 
and it was held, therefore, that she was barred of dower by a clear 
iipplication. I have satisfied myself of the iatentions of the testator, 
.and of the law upon the amplitude of provisions, and I think that it 
wasqleariy the intention ot t^e testator that she should not have 
l>oth. I cannot hold that a mere insertion of a power of iMsing is 
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enough to raise a necessary implication. I therefore consider that 
anythinsT which has been said in any subseqaent case which attributes 
to Lord St. Leonards, in H«ll v» Hill, ^at his judgment proceeded 
principally, if not entirely, on a power of leasing, is to misconceive 
what, to my mind. Lord St. LeuurfKls veiy clearly expressed in that 
judgment. The principle being clear, and I being bound to look 
at tire whole witl, to see whether I can find' i^ha't ^all satfsiy ihe 
that the intention of the testator was that she should not fittvte botli 
provisions — when I look at this will, I am Satisfied tfefirt lie had no 
such intention. If I find that tlie whole provision made for thfe 
widow is an annuity of £20 — if I find, also. thaT for tt stTsttiger a 
provision is made of exactly the same amount — there is so hr ftoxA 
Wng b^e the fa»t of that great «&d gxs^fning oiroaffi«taiiee tttfeit 
^it^bcHl wit<b Lord' St. Leonards, that this, when oon»pared with ike 
atoMn^ of dowet, instead of bejng an smpie ]^0Ti9km, isvueh a otur 
a« t^t, if ptlt to her «tecftion, she wotrld elect to tttbe lier doiverl 
In Lord St. Leonards' case, the amplitude of the provision Idt no 
doobt as to what would have been the widow's choice ; here it is a 
matter of certainty that she would take the dower in preference to 
the provision by the will. Now, admitting that the insertion of a 
power of leasing is a matter of great weight in cases of this kind, it 
is certain that, in case of an ample provision being made for the 
iHdow out of assets, if that right were taken aWay, and dower in- 
sisted upon, there would be a material derangettoent of the t«staior's' 
iat0ntion ; hreoause the dower would be takea against the power of 
leasing given to the tmstees under the will : the extent of the pro* 
^i^iflba under tkm will renders it admost a «mtter of certainty. B^it 
when the provision is so Utntted as to make it a nsatter of certaintf 
that sbe w<MrM prefer to take «b<«i^r, then ttot very deranfeiaen^ 
arisiag from the power ol leasing., which was fised as a oireuaMtanoe 
to create the implication, operates the other way. Upon the whok* 
therefore, I cannot find in the whole will a necessary implication 
that he did not mean her to have both : because he gives a similar 
provision to a stranger ; and. the annuity being so scanty, not bein^ 
more than the gift to a stranger, it is not conceivable she would re- 
nounce her right of dower. The fkct of the ^motmt of the pif ovisTon 
bdng an amcftint to which, in the opihion of atiy man of sensfe; 
dowfer WouKl be preferred, annuls t"he presumption at1«itig flhort' thife' 
fact of the power of leasing having been grtrtitcd^ XJptm the' yrhdkli 
in this case I am of opinion that theref is nothing ontlfe face of'tliiiS^- 
wiii to robot the right which tke law gires to a widow to ttdce her 
dower, and to take the provision given her by the will, tialess apM 
the face of the will it is apparent that the testator intended she 
should not have both. My opluioa is, that he intended she should 
have both ; and I therefore declare the widow entitled to her dower, 
as well as to the provision under the testator's will. 
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THE LOGIC OF THE LAW. 


In an old work by Jadge Dodderidge, called The Lawyer's Light; 
or, A Due Direction Jor the Study of the Law, much stress is laid 
npon the use of logic in legal argaments. The following extract 
may amnse, and perhaps instruct the reader, who will thus find a 
contrast between things as they were in the " good old times*' and 
as they are now : — 

" Just. Conisby (Year Book, 14 Hen, 7, 3 b.) in order to profe 
that a man might grant his lease for yeares without Deed, vseth this 
plaine and ezpresse Syllogisme ; whereof euery Proposition being a 
Ground and Principle in the Law, tbe conclusion necessarily doth- 
follow. 

" 1 Maior) Chose que ieo poy prender in lease sans feit poiet 
passer hers de moy sans fait. 

" 2 Minor) Et un lease de terre pur terme d'annees est bon sans 
fiut. 

" 3 Condusio) Ergo per mesme le reason il poit passer hors del 
Lessee, & ceo aans fait. 

'* Likewise a question grew (Y. B. 20 Hen. 7, 13 b.) whether the 
heire or executor were to baue a furnace fixed vnto the soyle, or 
such chattells as were annexed to the freehold after the death of the 
Testator, or no ; where the Reporter putteth downe the opinion of 
Reede chiefs lustice, Fisher, and KinysmUl, that the executors should 
not bane the same vnder the irame of this forme of Syllogisme; 
whereof euery Proposition is a Rule of Law. 

" 1 Maior) Ceux choses que ne poient este forfeit per vtlary in 
personall action, ne este attache in Assise ne distraine per le signer 
pur Rent, tiels choses execulours naveront. 

" Minor) Mes un furnace on table GiJ. sur la terre, ou posses, cu 
un pale, ou un couering de un lict merisme, ou bord annex al frank- 
tenant, ou house & fenesters, & auters tiels semblables qqeux sont 
annex al franktenement, & sunt fait, pur un profit del inheritance, ne 
poient este forfeit per utlary, ne attache, ne distraine. 

'* 3 Condusio) Ex consequenti sequitur que executours naveront 
tiels choses." 
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LETTERS ON SIMPLE CONTRACTS. 


[Continued from p. 88.] 

Letter W.^^IUegal contracts — General rules as to contracts con* 
iravening the law — Contracts in restraint of trade. 

We now proceed to notice the subject of illegal contracts* for it 
18 not every contract which the parties choose to enter into that the 
courts will enforce. Indeed, it is a general rule that a contract or 
agreement cannot be made the subject of an action if it is open to 
the charge of dishonesty, or is opposed to public policy—- i.e.. if it 
be either contra honos mores or be forbidden by the law {per Lord 
Kenyon, 6 Term Rep. 1 6) ; or, to use the words of Bacon's Abr. 
(tit " Assumpsit" E.), if the considerations of an agreement are wicked 
and ill in themselves, or unlawful by being prohibited by some act of 
parliament, they are void. In answer to an action founded on an 
agreement so tainted, the following maxims may be urged : — ( 1 ) ex 
malificio non oritur contractus ; a contract cannot arise out of an act 
radically vicious and illegal ; (2) those who come into a court of 
justice to seek redress must come with clean hands, and must dis* 
close a transaction warranted by law ; and. in addition, it is quite 
clear that a court of justice can give no assistance to the enforce- 
ment of contracts which the law of the land has interdicted (Broom'tf 
Max. 576, 2nd edit.). 

Public policy. — ^The most usual term used to denote the illegality 
of contracts (and also conditions) is. that they are against public 
policy* Sometimes, indeed, it is said that contracts are illegal by * 
statute, or by the common law, and that illegality at the common 
law is in various ways ; as, being immoral, contrary to public policy, 
fraudulent, involving a criminal offence, &c. ; but, in truth, all these 
enumerations as only of the matters which are void as being con* 
trary to public policy. The subject of public policy avoiding limita- 
tions of estates, and also incidentally contracts, was much considered 
in the late well-known case of Egerton v« Brownlow (18 Jurist, 71). 
Mr. Justice Cresswell. thought that it was used in an inaccurate 
manner, instead of the words " the policy of the law.'* Mr. Baron 
Parke (18 Jur. p. 85) observedi that " public policy" was a vague 
and unsatisfactory term, and calculated to lead to uncertainty and 
error when applied to the decision of legal rights i " It is capable of 
being used in different senses; it may, and does in its ordinary sense, 
mean " political expedience/' or that which is best for the common 
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g^od of the commaaity. . * . The term pahlic policy may, indeed, be 
used only in the sense of the policy of the law, and in that sense it 
forms a jast ground of judioial daoision. It amoants to no more 
than that a contract or condition is illegal which is against the prin* 
ciple of the established law.*' Aoeording to Lord Truro (18 Jur. 
100), " public policy is that principle of the law which holds, that no 
subject can lawfully do that which has a tendency to be injurious to 
the public, or against the public good, which may be termed, as it 
sometimes has been, the policy of the law, or public policy in relation 
to the administration of the law." It has been decided that the 
question whether a contract is void* as contrary to pablio policy, u 
lor the court, when the ciroomstanees raising the question are coa« 
ceded (Tallis ▼. TaUis, I Ellis and Bh 391 ; S.C. 17 Jur, 1149^ 
22 Law Jour. N.S. Q. B. 185). 

Before- proceeding to notice some of the specific eases of illegal 
agreements, we have thought it desirable to mentioo some general 
rules applicad)le to all such contracts, which may be of service towards 
ft full naderstanding of the Bumy cases hereafter referred to. 

Contracts coniravemmg the /iciw*-— Where a corenant or contract 
which is sought to be enforced, whether it be an express or iaaplied 
one, is expressly or by impiioation forbidden, no conrt of justice wtU 
give effect to it (Selw. N. P., pp. 62. 63, 11th edit.). Thus, if a 
a man- covenant to pay an annuity, that annuity being one which falla 
within the provisions of the statute requiring the deed, to be'enrolled, 
the covenant is not enforceable* Again, if there should be a.cove» 
nant in a deed or grant to charitable uses, the want of an enrolment 
will be fatal to the deed, and the covenant also fails, and is not en- 
forceable at law. These are all instances exemplifying the rule, that 
contracts which contravene a rolo of law will not be enforced. 

Contracts ancillary to an Uiegal agreement, — ^The next rule is, that 
there is no distinction between a contract which is in itself void, and 
one which is ancillary or inddental to an illegal contract. Thos» in 
Collins v« Blanteru, (2 Wils. 347 ; see Prole v. Wiggiasr, 3 Biog. 
N. C. 235 ; S. C. 5 Jur* 1171 ; 8 Jur. 826), an iadietment for per. 
jury- against several persons being pending, the prosecutor, Rudge, 
the plaintiff, and the parties indicted, agreed that the plaintiff should 
give Rudge his promissory note for £350, pajrable one month after' 
date, for not appearing to give evidence at the trial, and that the 
obligors should execute a bond to the plaintiff, of the same date witk 
the note, as an indemiuty to the plaintiff for giving such notCr The 
bond was accordingly entered into, and being put in. suit» the de* 
fendant pleaded the illegality. The court held that the whole tmna*. 
action was to be considered as one entire agreement ; for the bond- 
and note were both dated on the same day, for the payment of the 
same sum of money on the same day ; that it was an agreement to 
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«kifle a proBfCtttion for wilfol and eorrafit perjary— a erine 
•detrimental to the commoawealth— ^that the promissory note mm 
certainly void ; and, consequently, the plaintiff was not entitled ta 
recover on the bond which was given to indemnify him from aacb 
note. In the case of Caonaa v. Bryce (3 Bam. and Aid. 179) it 
was htid that money lent for the express purpose of settling loasea 
on illegal stock* jobbing transactions, and so supplied,, could not be 
recovered back, although the lender was no party to the stodb- 
jobbing. Another rule is, that although the illegality is in direct 
furtherance of an illegal contract, yet where the illegality consists of 
acts wholly coUaterai, though combtnsd with the iltegality, yet it ia 
not void. See per C. J. Tindal, in his judgment in Fergusson t. 
Norman (5 Bcott, 809 ; S. C. 5 Bing. N. G. 76 ; 3 Jar. 10). 

Omission of statutory prcvt^iom.— Another rule is, tbat an omis- 
sion oat of the contract of provisions securing the observance of « 
atsttttory enactment does not make the contract void, even though 
in fact there may be a violation. Thus, in Lewis v. Armstreog 
<4 Moo. and 6c. 1 ; S. C. in Equity, 3 Myl. and Ke. 64), the L. C. 
said : " If, as in the present instance, we have before us a coutraot 
of partnership wholly silent upon the statutory obligation, to make 
the names public over the door (pawnbrokers), we have no right to 
argue from the omission that an infraction of the law was intended; 
on the contrary^ we are rather bound to believe tbat a eomplianee 
with the law, being taken for granted as a matter of course, was not 
expressly mentioned in the artides as being thought suparfluoas. If 
again, such a contract, legal in itself, has been made, nothing done 
afterwards, how illegal soever, can operate to midce the contract un- 
lawful. But where the acting of the parties is illegal— -where the 
contract being silent, the law is broken under it, though not by 
force of it, there arises a very natural suspicion that the written 
articles, though true as far as they go; do not contain the whole 
truth, and that another agreement was entered into collateral to the 
one in writing, and to which the illegal acting may be referred." 

Psartial illegality, ^-Agsan, a contract may be illegal in one of its 
aspects, and yet the rest of the transaction may not be affected by 
the kw which make) the one portion illegal (see Lewis v. Davidson, 
4 Mees. and W. 654 ; S. C. 3 Jur. 387). Thus, is a charging of 
a benefice iegal ? Bo far as the contract is a covenant to pay it is 
enforceable, but as an express charge on the benefice it is void. 
That portion which is separable must be put out of view. Indeed, 
as to annuity transactions, the whole deed is rendered void, if not 
duly enrolled in cases where this is requisite, so that you cannot sue 
on a covenant in aueh a deed to pay. But in ordinary cases the 
rule is dear, that if an instrument contains distinct engagements, by 
which a party binds himself to do certain acts, some of which are 
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legal asd. come illegal at ooiaaion. law, the performance of t\u^ 
ubich are legal may be enforced, thougih those which are illegal 
• caniiot (Bank of Auatralia ▼• BreiUatt, 6 B^. F. Moor^, 152). 

lUeffality may he shown by eslrinsic evidence, — Again, there is no 
distinction with reference to illegality, on account of the instrmneot 
beang under seaj. What does this hnply ? It implies that you are aC 
liberty to import into the case extrinsic matter. As beforestated (vol. v^ 
p;" 3), a contract under seal (with the exception of one in restraint ci 
trade) does not require any consideration to support it ; therefore^ 
even though a bond or conveyance should be expressed to be made 
on good, or anfficient consideration, yet if it be shown by extrinsic 
evidence to be for an illegal purpose, it will be void ; for unless the 
obligor were allowed to contravene it. it would be (as Lord Ellen- 
borough observed) a means of covering fraud. See Pax ton v. 
Fopham (9 East, 421, 422), where Lord EUenborough said: " It 
18' true that you cannot add to a contract under seal anything to 
vary the contract ; but you may show dehors the instrument that 
such contract was entered into for an illegal purpose (see also Wil«* 
liams V. Jones, 5 Barn., and Ores. 108; G«s Light and Coke Co* 
T. Turner, 6 Bing. N. C. 327 ; S. C. 7 Scott, 779); 
, Relie/ where not pari delicto. — It xDAji be observed, that where 
the parties to a. contract against public policy are not in pari delicto^ 
and where public policy is considered as advanced by allowing either, 
or, at least the more excusable of the two, to sue for relief against 
the transaction, courts of equity will give him relief (Reynell v*. 
Sprye, I De Gex Macn. and Gord. 660). 

lUegalilies mala in se aut prohibits — Another rule is that no 
distinction is to be taken between illegalities which are mala prO' 
hibitaELud those, which are mala inse (see Aubert v. Maze, 2 Bos. 
and Pull. 371 ; Cannan v. Bryce, 3 B. and Aid. 179). This dia. 
tinction was not always observed : thus in Faikney v.. Reynoua 
(4 Burr. 2069) it was said : — ^The defence relied on as furnishing a 
ground of defence against being liable to pay is not mahm in se^; 
it is only prohibited by this act of parliament (see 1 Bac Abr. tit. 
"Assumpsit," E.). 

Where revenue co»C6r;ie<^.—- Another distinction formerly supposed 
to exist has been repudiated. It was this — That where Uie purpose 
was to protect the revenue, a violation of the provisions of the 
statute was an answer to an action on a. contract contravening such 
provisions ; it was so held until so late aa Brown v. Donoan (10 
Barn. and. Ores. 93). There we find the court making these re* 
mafks: — "These cases are very different from those where the 
provisions of acts of parliament have had for their object the pro- 
tection of the public, auch as the acts against 'Stock^jobbing and the 
acta againat usury. It is different^ also^ from the cafe where the 
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sale of brick8» required by act of parliament to be of a certain size- 
was held to be void, because they were under that size* There the 
act of parliament operated as a protection to the public as well as to* 
the revenue, securing to them bricks of the particular dimensions. 
Here the clauses of the act of parliament had not for their object to- 
protect the public, but the revenue only. Neither is this one of that 
class of cases where an attempt is made to recover the price of pro- 
hibited goods." In Cope v. Rowland, 2 Mees. and W. 149. the 
distinction between breaches of law for revenue purposes was dis- 
tinctly overruled* There the court says : — " It may safely be laid 
down, notwithstanding some dicta apparently to the contrary, that 
if the contract be rendered illegal, it can make no difference in point 
of law whether the statute which makes it so has in view the pro- 
tection of the revenue or any other object. The sole question is 
whether the statute means to prohibit the contract?" We must 
present this to our minds : was the act in question intended to be 
prohibited ? if so, it will be void. The question is, was the object 
to secure some leading point in public policy, or was it merely de- 
signed to lay down a regulation which a penalty would be sufficient 
to enforce ? Ihese points were considered in the late cases of Cun* 
dell V, Dawson, 11 Jur. 634; S.C. 4 Com. Ben. Rep. 376 ; Smith 
V. Mawhood, 14 Mees. and Wels. 452; S.C. 15 Law Journ., 
N.S., Exchequer, 149. In this last case it appeared that the 
Excise License Act (6 Geo. 4, c. 81) imposes penalties on any 
manufacturer, &c., of tobacco, who shall not have his name printed 
on his entered premises, or who shall manufacture, &c., without i 
license ; it was held that the effect was to impose a penalty on the 
offender for the benefit of the revenue, but that they did not render 
void a contract for the sale of tobacco made by a manufacturer of 
dealer who failed to comply with their requisites. But it was also 
held' that if the legislature had intended to prohibit the contract 
itself, if only for the purposes of revenue, it would have been illegal, 
and no action could have been brought upon it. 

Illegal intention, — Another rule is, that in determining the 
validity of a contract not on its face void, you must look only at the 
intention' of the parties at the time; it is of no importance to show 
that, in fact, there is no illegality, for if there was an illegal des^'gn 
at the time of the contract it is void. Ic is true that the parties 
may change their minds, and may use the matter of contract in a 
different manner entirely, but still the entering into the contract 
with aikillegal intention taints it with illegality. Thus in Langton 
V. Hughes (1 Mau. and Selw. 592, cited lOBing. 110, and 2 Myl. 
and Cr. 86), where the plaintiff, a druggist, after the 42 Geo. 3, c. 
38, but before the 51 Geo. 3« c. 87, sold and delivered drugs to the 
defendant, a brewer, kneeing that they were to he used in the brewery , 
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it was held that he could not reco^r the price of them. However, 
in such oases it mast be shown that the party seeking to enforce the 
engagement was privy to the intended illegality (see Lightfoot v. 
Tenant, 1 Bos. and Paller, 567). However, a distinction exists 
where a specialty, as a bond, is given, not as a part of the original 
contract, but as a distinct and independant arrangement followiDg 
npon the completion or abandonment of the original design ; for there 
is no authority for saying that after the completion or abandonment 
of an illegal contract between two parties, they may not enter into 
a new agreement, though if such new agreement be by writing 
merely there must be a new consideration clearly shown, but if it 
be under seal, and so requiring no consideration, it is valid (Fisher 
▼. Bridges. 17 Jur. 1151). 

Lien under illegal contract. — A party cannot claim a lien under an 
illegal contract as arising by that contract. Nor will the court assist 
him on the supposition that there may be a good collateral contract ; 
such a contract must be shown, and must be one that is enforceable. 
The presumption always is that there was only one binding contract 
between the parties on the same subject-matter (see Ferguson v. 
Norman. 5 Scott. 809 ; S.G. 5 Bing. N.C. 76 ; 3 Jur. 10). 

Contracts in restraint of trade, — We now proceed to notice some 
of the cases of illegal contracts, or contracts against " public policy." 
And. firstly, we shall consider the important subject of contracts 
in restraint of trade — i.e., contracts whereby one person, 
either on his being engaged as assistant, clerk, &c., to a tradesman 
or professional man. or upon hia selling to another his business, 
engages not to carry on a similar business within certain limits. 
These engagements are sometimes under seal, and at other times 
merely in writing, but this is only material as to the consideration. 
The cases have been very numerous on this subject, and we shall 
be compelled to notice them more in detail than usually, but we 
think our readers will rather thank than blame us for this. 

f)ld case on the subject* — The rule which restrains such contracts 
when unlimited is admitted by most authorities to be founded on the 
rule of public policy. Such was the general conclusion of the 
judges in the case of Egerton ▼. Brownlow (18 Jur. 71). However, 
Mr. Just. Cresswellintbat case (see p. 77) seems to disapprove of this, 
saying — " Contracts in restraint of trade have been said to be 
illegal as against public policy ; but in truth it is part of the com- 
mon law that trade shall not be restricted, as was held in the Year 
Book. 2 Hen. 5, P.C. 26 ; and unreasonable contracts in restraint of 
trade violate the policy of that part of the common law, lind are 
therefore illegal." On this statement Lord St. Leonards has, in the 
same case (p. 1 10) expressed himself thus : — " Mr. Justice Cress- 
well says that with regard to the restraint of trade there is a maxim 
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10 commoo law. and be refen to a cate io the Year Book, 2 Hen* 5^ 
to prove it. Bat the learned )adge forgot to tell your lordfthips upoo 
what that maxim was foooded. Nobody Mppoaes that there waa 
any atatute in tbote timee; upon what, then, was that maxim 
foooded ? Why, upoo poUic policy, for the good of the realm. It 
was not good for the realm that men should be prevented from^ 
exercising their trades. Now, let us see what this particular case 
18 — it lies in a few words, and remarkable consequences have re* 
suited from it. It is in the 2 Hen. 5, pi. 26. and it was an obliga- 
tion with a condition that if a man did not exercise bis craft, say of 
a dyer, witbin a certain town — that h^ where he carried on hia 
business — in six months, then the obligation waa to be void ; upon 
which. Hull, J., said, being uncommonly angry at such a violation 
of all law, according to the book, ' Par Dieu ; if be were here, to 
prison be should go, just as if he had committed an offence against 
the king.' because he had dared to restrain the liberty of the subject. 
Strange. J., says that if tbe defendant bad carried on bis business for 
a certain time-— say seven days witbin the time limited by tbe con- 
dition — that would have been enough. I have referred to this case 
to draw your lordships' attention to it. Angry as that learned 
Judge was at that infraction of tbe law, whail hat been tbe 
result of that very role, without any statute intervening ? That 
common law, as it is called, has adapted itself upon grounds of 
public policy, to a totally different and limits rule that would guide 
me at this day ; and the condition that was then so strongly de- 
nounced is at this day juet as good a condition that was ever inserted 
in any arrangement that was ever the subject of any statute, because 
a partial restraint created in that way with a particular object is 
now perfectly legal* Without any exclamation of tbe judge, and 
without any danger of prison, any subject of this realm may sue 
upon such a condition as Hull, J., was so very indignant at in that 
particular case. That shows, therefore, that the rule which the 
learned judge (Cressweil, J.) thought depended on some rule of 
common law, irrespective of p<4iey, was founded on public policy, 
and has been restrained, and limited, and qualified op to this very 
hour, and beneficially so, by that very policy which has no bearing 
at all upon the foundation of the rule/' 

General rv/tf.— -It is a clear rule of law, that a covenant or agree* 
ment in total or general restraint of trade is void (Mitchell v. 'Rey- 
nolds. 1 P. Will. 181 ; Selw. N.P. 567, 11 edit.: 27 Law Mag. 
214; 1 Story's £q. Jorisprud. 236.; PHn. Com. Law, 53 — 35). 
And this is so, though the agreement be supported by a considera- 
tion. In fact, nothing can make a total restraint of trade good, 
because, as we shall presently show, it is not tbe interests of the 
parties tr the confact '^•^y which aie affected, bot those of the 
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public generally. A partial restraint of trade is good» if sopported 
by a consideratioDy and tbe restraint be only a reasonable one (see 
5 Com. Dig. tit, " Trade/' D. 3 ; Chesman v. Nainby, 2 Strange, 
739 ; S.C. 3 Bro. P.O. 349 ; Rannie v. Irvine, 7 Man. and Gr. 
969; S.C. 8 Scott. N.R. 674; 14 Law Joorn. N.S. C.P. 10; 8 
Jttr. 1051; Pilkington ▼. Scott, 15 Mees. and W. 657; S.C. 15 
Law Journ. N.S. Ezch. 329 ; NicboUs v. Stretton, 11 Jur. 1009). 
But even a partial restraint is not good unless it be reasonable under 
the circumstances of each case, and be supported by a consideration. 
We may remark that it is clearly settled now, that where a con- 
sideration appears in a deed, the court will not enter into the question 
whether the consideration be equal or not in value to the restraint 
agreed on (Hitchcock v. Coker« 6 Adol. and Ellis, 438 ; S.C. 1 
Nev. and P. 798). As to whether the restraint be or be not reason- 
able, each case must depend upon its own circumstances, for there 
are no certain or precise rules by which this can be ascertained (see 
Tallis V. Tallis, 1 El. and Bl. 391; S.C. 17 Jur. 1149). The 
question of reasonableness or not is one for the court. 

Consideration for restraint — It is to be remarked, that no express 
consideration is required to be shown for the restraint on trading, 
where, as is usually the case, such stipulation arises out of a contem- 
poraneous transaction supported by a consideration. Thus, this 
stipulation usually arises out of the sale of a trade, or the goodwill 
thereof, for which a consideration is paid, and then the contract of 
the vendor not to carry on the same trade within that . place, or 
within a certain reasonable limit, is in fact part of the bargain, and 
founded on the same consideration (see Mallan v. May, 1 1 Mees. 
and W. 653, 666 ; Hitchcock v. Coker, 6 Ad. and Ell. 438). 
Besides the instance here put, there are the cases of a clerk to an 
attorney, &c., or assistant to a tradesman or manufacturer, or where 
a partner gives up his interest to his companion* and covenants that 
he vvill not use or carry on such trade or profession within certain 
limits, and lastly, where two or more persons entering into partner- 
ship mutually agree, that none of them shall, during the. partnership, 
be engaged in any other trade or business. In all these instances 
there are a bond fides and value to which the contract operating in 
restraint of trade attaches. In such cases, therefore, there will be 
found to be a substantial consideration to justify the restraint, at 
least 'to some extent. The consideration is that of the principal 
transaction, which it may be fairly said would not have been entered 
into, except for the restriction, or at any rate, not on tbe terms 
stated in the agreeaaent. No one would give the same consideration 
for the purchase of a business where the seller was to be at liberty 
to set up again as soon and as near the. old .place as he pleased. 
The clause of restraint merely operates to give a security that the 
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principal contract will be fairly and fully carried out. We nn^ 
then conclude, that whenever a coneideration exieta in respeet of tkh 
principal transaction, there will be a sufficient consideration to support 
the restraint. But sometimes it happens that each description of oodf- 
tract before enumerated exists without a substantial consideration ap- 
pearing, for a party may relinquish a business in favour of another 
without any consideration paid ; so a clerk or assistant may be engaged 
without receiving any salary, and so a partner may retire from li 
partnership without receiving any consideration for such retirement* 
Id such cases, the covenant not to trade would appear to be wit boat 
consideration, and therefore not binding, unless the restraint were very 
reasonable. But, in fact, it seldom happena in these cases, but that 
some kind of consideration sufficient to support the contract appears, 
for when a man relinquishes a business in favour of another, the latter 
usually covenants to pay the debts; when a partner retires he is indem* 
nified against the debts ; and the clerk or assistant is to receive a salary. 
In all these cases a sufficient consideration would appear to support 
the restraint. As to the case of the clerk or assistant, supposing no 
salary were given him, yet, if in fact there be an engagement to instruct 
him, that will support the restraint (see Nicholls v. Stretton, 7 Beav. 
42; S.C. at Law, 11 Jnr. 1009). With respect to the adequacy of 
the consideration, where it is an engagement to serve as a clerk or 
servant, and the agreement is, not to work for any other person 
during a certain term, some cases will presently be mentioned. 

Consideration appearing in agreement, — We have before said that 
though the contract be under seal, yet some consideration must 
appear for the agreement in partial restraint of trade. This may, at 
first sight, seem in contradiction with the well-known rule that a 
specialty imports a consideration (see 4 Burr. 2225 ; 1 Stepb. Com* 
473, 2nd edit. ; Selw. N. P. 482, 1 1th edit.)* but it must be remem- 
bered that the presumption of the law is against the validity of the 
contract, and, therefore, it is not a case of supporting a contract 
against which nothing is shown, but it is to support a contract 
agfftnst which there is primarily an objection. In fact, although the 
law, from the deliberation and solemnity which accompany the 
execution of a deed, presumes a consideration, and delivers the 
covenantee from the necessity of proving it, yet that doctrine applies 
only where the deed is good on the face of it (see Selw. N. P. 482, 
11th edit. ; Lowe v. Peers, 4 Burr. 2225). This being so in the 
case of an agreement under seal, it is of course clear that an agree- 
ment, not under seal, in partial restraint of trade, can only be 
supported by an adequate consideration, the meaning of which may 
be collected from the following cases. 

Thus an agreement, by which a brass- founder was to work exclu- 
sively for certain factors, for his and their lives, they not undertaking 
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tt^Bd him full emfioytmenU ^U oo the coBlrarj, resenriog libeftf 
to employ others to execute their orden. in his trade, if they sboold 
tiiink fit, and to pot an end to the agreement at three months' notice* 
is bad, though London and six miles round were left open to the 
party to take orders from (Young t. Timmings, 2 Tyr. 2^S ; S. C. 
1 Cr. and Jerr. 331). So an agreement that defendant, a mode- 
rately skilfal dentist, would abstain from practising over a district of 
200 miles in diameter, in consideration of receiving instructions and 
a salary from the plaintiff, determinable at three months' notice, was 
held unreasonable and Toid, being a restraint of trade, not founded 
on an adequate consideration (Homer v. GraTes, 7 fiing. 135 ; S. C. 
5 Moo. and Pay. 768. See also Bex. v. Lord. 12 Jur. 1001 ; 
I^lkington v, Scott, 15 Mees. and Wels. 657 ; Hartley ▼. Cum- 
nings, 2 Car. and K. 433). 

Restraint us io time and space. — A partial restraint of trade as to 
place is not void because it is indefinite as to time (see Ward ▼. 
Byrne, 5 Mees. and Wels. 548). But a restraint limited as to time 
And unlimited, as to space is void. The law looks to the extent in 
apace, and not in time. How are we to decide as to the reasonable- 
Bess of the restraint ? The general rule is, that the restraint must 
not be larger than is necessary for the protection of the trader. In 
determining this reasonableness, reference must be had to one or 
other of the following particulars. The limit will refer either to the 
time of carrying on the business, or the place or district in which 
the business is not to be carried on. as so many miles from A., or it 
will refer to the. mode of carrying on the business, and that either 
directly or indirectly, as, for example, that the party shall not act as 
assistant in the same trade to any o.thers within the limited district. 
Where the limit is general and indefinite as to time, it will be im« 
portant to look at tbe restriction as to tbe extent of district, in order 
to form a judgment as to the reasonableness of the restriction. So^ 
if tbe restriction extend throughout the kingdom, and to every mode 
of carrying on the business it is void, even though the time be 
limited, and even if the restriction do not extend to every paA of 
the kingdom, yet if it be unreasonable, having regard to tbe par- 
ticular business, as if it extend to all modes of carrying on tbe business, 
it is void. There may be no qualification. as to place* yet if it apply 
only to certain modes of carrying on the business, as. for example, 
except as an assistant, and the party is thus at liberty to carry on the 
particular trade in some other form, namely, as a master, the con- 
tract is a valid one, for the restriction is not an absolute one, but 
permits the party to carry on tbe trade in any other mode than that 
stipulated against. Such an agreement is valid, though the restric- 
tion be unlimited as to time and place, if there be a sufficient 
consideration The following cases will illustrate these remarks^ 
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namely, Wallis v. Day, 2 Meet, and W. 273 ; S. C. I Jar. 73 ; 
NicholU V. Stretton. 7 Beav. 42; S. C. at Law, II Jur. 1009; 
Pilkington v. Scott, 15 Mees. and W. 657; S. C. 15 Law Joarn. 
K.S. Ezcb. 329. In the case of Wallis y. Day, it appeared that 
the platntiflf. by deed, sold to the defendants his baBiness as a carrier 
between London and Wisbeacb. and in consideration of the cove* 
nants therein contained, on the defendants' part, covenanted with 
them that he would not thenceforth, daring his life, exercise the 
trade of a carrier, except as thereinafter mentioned ; and that he 
would thenceforth, during his life, faithfully serve the defendants as 
an assistant in the trade of a carrier ; and the defendants, in con- 
sideration of the before- mentioned covenants, and the plaintiflTs 
faithful service as aforesaid, covenanted to pay him a certain weekly 
sam for his life. In an action against the defendants on this cove- 
nant, it was held that the plaintiff's covenant to serve daring h\b life was 
good, and that the covenant in restraint of his. trade was not void, 
inasmuch as he was not absolutely restrained from carrying on the 
trade, but only from carrying it on in any other way than as an 
assistant to the defendants. That a covenant extending to the 
whole life of the covenantor is valid where the space is limited, and 
that the time will not be shortened by reason of the failure of the 
subject-matter of the contract, as the cea»ing to carry on the parti- 
cular trade sold, see Elves v. Croft, stated infrd, p. 212. 

Separating contract, — A covenant which is void and illegal in 
part, as being an unreasonable restraint of trade, may be valid as to 
another part, which provides tor a restraint not unreasonable. This 
was so decided in Green v. Price (13 Mees. and W. 695 ; S. C. 14 
Law Journ. N.S. Ex. 105; 9 Jur. 857, and in the Exchequer 
Chamber, 16 Mees. and W. 346; S. C. 16 Law Journ. N.S. Ex. 
108). In that case the defendant, for valuable consideration, cove- 
nanted not to exercise certain trades during bis life, within the cities 
of London and Westminster, or within the distance of 600 miles 
frooi the same respectively ; and it was held — Firstly, that the cove- 
nant was good so far as it related to London and Westminster, but 
that the rest was void, as being an unreasonable restraint of trade. 
Secondly, that the part relating to London and Westminster might 
be enforced, notwithstanding the illegality of the rest. 
' Reasonableness at the time of the contract. — An agreement which 
is reasonable at the time of entering into it, will not be deemed void 
oh account of a possible, but not very probable, inconvenience to 
some third person. Thus, in the before- mentioned case of Rannie 
V. Irvine, an agreement was made for the sale of the good- will of 
the business of a baker in London, and it contained a clause that the 
vendor would not, during a certain number of years, knowingly 
sopply bread or flour to any of their customers at the said premises 
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without the consent in writing of the vendee for that purpose flret 
obtained. In an action brought to recover damages for the breach 
of this agreement, it was contended that the restriction was larger 
than the plaintiff required ; and this case was put : suppose, after 
this agreement, that the defendant was the only person carrying on 
the trade of a baker at a small country village, at or near which a 
former customer came to reside, if this agreement be held to be 
binding, the latter would, perhaps, be unable to obtain either floor 
or liread. But the court held the agreement valid, and C. J. Tindat 
said : " If the restriction were reasonable at the time the contract 
was entered into, we are not to look for extravagant suppositions, 
for the purpose of making it unreasonable in its effect, and therefore 
void. The case of Honlockc v. filacklow (2 Will. Saund. 155 a), 
was considered as in point. In that case the names of the customers 
were inserted in a schedule to the agreement, and the covenant waa 
that the vendor would thenceforth leave off and desist from using 
and exercising the trade of a tailor, with any of the customeri 
named in the schedule. No observation was made by the court or 
the counsel upon the absolute restriction upon dealing with any of 
the customers of the plaintiff. If there had been any weight in the 
objection, it is reasonable to suppose that it would have been 
taken." 

Decisions oh restraint of trade. — ^The more important cases, as to 
agreements in restraint of trade, are Chesraan v. Nainby (2 Stra. 
739 ; S. C. 3 Bro. P. C, 349), in which it was clearly settled that 
contracts to restrain a party from setting up or exercising a parti- 
cular trade or employment within a certain limited district, for 
valuable consideration, are valid. Mitchell v, Reynolds (1 P. Will. 
181) is a very important case, establishing the general rule that all 
restraints of trade, if nothing more appears, are invalid. Hinde v. 
Gray. 1 Scott, N. R. 123 ; Ward v. Byrne, 5 Mees. and W. 548 ; 
Procter v. Sargeant, 2 Man. and Gr. 20 ; S. C. 2 Scott, N. R. 289 ; 
Bunn V. Guy, 4 East, 190; Whittaker v. Howe. 3 Beav. 383 ; S.C. 
11 Jnr. 1053, note; Hitchcock v. Goker, 6 Adol. and Ellis, 438; 
Rannie v. Irvine, 8 Scott, N. S. 674 (stated suprd) ; Green v. Price, 
13 Mees. and W. 695 ; S. C. 14 Law Journ. N.S. Exch. 105: 9 
Jur. 857; S. C. in error, 13 Mees. and W. 695; 9 Jur. 880; 
Tainter v. Ferguson, 7 Com. Bench Rep. 716; S. C. 13 Jur. 828; 
18 Law Journ. N.S. C. P. 217 ; Atkyns v. Kinneir, 4 Exch. Rep. 
776; S. C. 19 Law Journ. N.S. Ex. 132; Elves v. Crofts, 10 
Com. Ben. Rep. 241 ; S. C. 14 Jur. 855; 19 Law Journ. N.S, 
C. P. 385; Tallis v. Tallis, 1 Ellis and Bl. 391 ; S. C. 17 Jur» 
1149 ; 22 Law Journ. N.S. Q. B. 185. There are other cases either 
before mentioned or referred to in the cases just mentioned. These 
cases will fully support the proposition before enunciated, namely, 
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that when the mtryiug on a trade is restricted generally as to space* 
and extends to all modes, the restriction is unreasonable, though 
confined to a very short period of time, as for even less than a year. 
It IS the saaie» though the restriction be to a certain space, if that 
district be not a reasonable one, and all modes of carrying on the 
trade or basinees be restrained. Though, as before stated, the 
vestrietion as to time is unimportant, if the agreement be otherwise 
legal, yet the direction as to time may be important in complex 
cases, where there is any doubt as to the legality of the other 
proTiaions (Bunn v. Guy, Whittaker v. Howe). 

Btmn V, Guy-^WhUtaker y. Howe^^Sale by attorney of his business. 
•~We will notice some of the cases above cited. In Bunn v. Guy, 
an agreement was entered into by a practising attorney in London, 
lo relinquish his business and recommend his clients to two other 
attorneys, and that he would not himself practice in such business 
within London, and one hundred and fifty miles therefrom, and that 
he would permit them to make use of his name in their firm for one 
year. This was held to be a valid agreement, and that, though the 
restriction was indefinite as to time (7 Bunn v. Guy, 4 East, 190)» 
In WhitUker v. Howe (3 Beav. 383 ; S. C. 1 1 Jur. 1053, note). 
the defendant, an attorney, agreed not to practise as a solicitor, &c., 
in any part of Great Britain for twenty years, and the Master of the 
Rolls held the agreement valid. It seems difficult to maintain the 
correctness of this decision, and it is remarkable that it is the only 
ease in which a restraint extending throughout the whole of Eingland 
haa been held valid. The principle of this decision must be taken to 
he, that from the nature of the business the Master of the Rolls 
thought it necesyry in applying the admitted rule, that the restric- 
tion is CO 'extensive with the required protection, that the restraint 
for such a purpose must be throughout the kingdom. We must 
suppose that the court referred to the extent of business and the 
nature, of the connection in the particular case ; at any rate, it is 
clearly not supportable on any other supposition, even if it be on 
that. In the case of Horner v. Graves (7 Bing. 743), Tindal, C. J., 
says: "We do not see how a better test can be applied to the 
question, whether reasonable or not, than by considering whether 
the restraint is such only as to afford a fair protection to the in* 
terests of the party in favour of whom it is g^ven, and not so large 
as to interfere with the interests of the public. Whatever restraint 
is larger than the necessary protection of the party, can be of no 
benefit to either ; it can only be oppressive ; and if oppressive, it is, 
in the eye of the law, unreasonable. Whatever is injurious to the 
interests of the public is void, on the ground of public policy." 

Hitchcock V. Coker — Assistant in a businesS'-^No Omit as to time.^^ 
This was an action of assumpsit. The declaration stated that befove 


910 hwnmam on mfna eoHvutcn* 

and at the time of the proniie pkintiff was 8 diiiggkt« mad had taken 
defeodaQl into hia aervice aa an aaaiatant at ao anoaal lalary, on cott* 
dition (aiBOD^ other tbioga) that the defendant ahoold enter inta 
and perform the agreement after mentioned, that defendant, in con^ 
aideration of the premisea. and in the performance of the conditioar 
by an agreement reciting aa above, agreed with plaintiff that if 
defendant should at any time thereafter exercise the trade or basineaf 
of a chemist or druggist in the town of T., or within three mile9 
thereof* defendant should pay plaintiff £500 as liquidated damages. 
It was held by the court» first, that there waa a legal conaideratioa 
fior the contract ; secondly* that the court could not enter into the 
question whether the consideration was equal in value to the restraint 
agreed on by the defendant ; and, thirdly, that the restraint was not 
abown to be unreaaonable or oppresaive, by the circumstance that it* 
dnration was not limited to the life of the plaintiff, or to the time 
dnring which he should carry on the business (Hitdicock ▼» Coker» 
6 Adol. and £1K«, 488). 

Mallan v. May^-^AaaUtrnd'-^Too large a reMtraht-^Divmble can'- 
tract, — ^There A. B. agreed, by articles under seal, to enter the 
service o>f C. D„ as assistant to him in his business of aurgeon- 
dentist, for a period of four years ; and the agreement contained a 
covenant, that after the expiration of that term A. B. would not,, 
without the consent in writing of the other, carry on the businese 
of a surgeon- dentist in London, or any of the towns or places in 
England or Scotland where C. D., or A. B. on his account, might 
have been practising before the expiration of the above service ; 
held, first, that this covenant, so far as it related to London, was 
not, but that, aa to its other provisions, it was void^ as imposiRg aa 
mireasonable restraint of trade; and, secondly, that the covenant 
wan divisible, so that the illegality of the second branch did not' 
vitiate the whole (see as to the construction to be put on " Ijondon,"' 
the same case on case out of equity, reported 13 Mees. and Wels. 
51 1 ; S. C. 14 Law Jonrn. N.S. £xch. 48 ; 9 Jurist, 19). It wa» 
also held in the first case of Mallan v. May (and this is the principle 
of all the cases), that all restraints of trade, which are larger than 
are necessary for the protection of the party with whom the contract 
is made, are unreasonable, and void as against public policy ; and 
that whether a contract in restraint of trade be reasonable or not, is 
& question of law to be determined by the judge, and not a matter of 
fact to be left to a jury. In the same case it waa said (semblably) 
that, in estimating the reasonableness of a contract not to exercise & 
trade or profession within a particular district, the populousness of 
the district is not to be taken into account. 

NieboiU V. Streiton^^Articled clerk -^Too estemive'-^Dwiiible.'^-^ 
kkthia caae the declaration in covenant on an indenture, which»aftef 


r^iitui^ tibat dfifieadmt htdfor fiinr years been piaintiFs «fi1«ried. 
<cWrk, and requested plaiotiff to accept him as articled cleric wit)ioat 
ptayiaeat of any premittm* which |ilaintiff ooaseoted to do on de* 
fendaot eateriiig into the covenants therdnafter coDtained. and that 
4elendaat had bound himself clerk to plaintiff for five years* to the . 
intent that he might become entitled to make application to be 
admitted attorney and solicitor; stated' that the defendant cove- 
qaated tiiat he would not, daring the said term of five years, nor at 
any time after the expiration of each term, «ther directly or indi« 
rectly , interfere or intermeddle with, or be concerned as attorney* . 
agent, or otherwise, for any person who had already been, or ebonld 
thereafter become or be, the client or correspondent in business of 
•or with plaintiff, or any partner he might admit to a share with him» 
or any person to whom he might sell or assign the whole or any 
part of his business or profession ; and that defendant would not act, 
as partner, clerk, or assistant with or to any person who shouldr 
interfere or intermeddle as aforesaid ; and in oase defendant should 
<so«amit any breach of his said covenants, he should forfeit £ 00 for 
every such breach ; held, that the covenant was divisible, and that 
an action was maintainable against the defendant for being concerned 
as attorney for persons who were clients of the plaintiff at the date 
of the deed. The court held that the decision in Green v. Price, 
ruled the present case (NichoUs v. Strettoo, 10 Qu. fien. Bep. 346 1 
S. C. 11 Jur. 1009). It should be stated that this case came out 
of equity, which had directed a case for the judges at commoo law. 
In equity (see report in 7 Beav. 42). the court had granted aai 
ilijunction to restrain the clerk, after the expiration of his articles, 
from acting for persons who had been clients of the master daring 
the articles, and this, though it appeared by the articles of clerksuip 
that there was a stipulation that the master might put an end to the 
period of the articles at any time upon one week's notice. It will 
thus be seen that the above decisions, as also the decision hereafter 
mentioned of Tallis v. Tallis, get rid of the difficulty which might 
arise as to the covenant being too extensive. 

JSainter v. Ferguson — Assistant — Liquidated damages, — ^This was 
an action of assumpsit upon a written agreement, whereby, in con* 
sideration that the plaintiff, a surgeon at M., would engage the de* 
iendant as his assistant, the defendant promised that he would not at 
any time practise at M., or within seven miies of it, under a penalty 
of £500 ; it was averred in the declaration that the plaintiff did ea«* 
gage the defendant upon the terms of the said agreement. It was 
held by the Court of Common Pleas that the declaration disclosed a 
good consideration for the defendant's promise, and that the agree* 
ment was not void* as being in restraint of trade. Also, that the 
£500 was recoverable as liquidated damages (Sainter v. Fergumm^ 


313 LBTTKB» ON 8IMPLB CONTftAOTS. 

7 Com. Ben. B«p. 716 ; S. C. 13 Jar. 828; 18 Law Joar. N.S. 
C. P. 217). The first point was decided oa the principle we ez» 
plained before, namely, tbat all the court requires to ^support aucb 
agreements is a consideration, and that it will not inquire into ita 
adequacy. As to the second point, the court concluded that the 
parties intended tbat the penalty should be liquidated damages, from 
the difficulty which would exist in ascertaining the actual damage 
which might have been incurred by the plaintiff — the penalty was* 
therefore, taken as the measure of damages agreed upon by the par- 
ties for a breach of the engagement. 

AtkyM V. Kinnier — Measuring distance — Liquidated damages, — It 
appeared that the defendant covenanted that he would not at any 
time practise or carry on the profession of a surgeon at No. 28,' 
Dorset- crescent, or within a distance of two miles and a- half thereof, 
measuring by usual streets or ways of approach thereto, nor reside 
within the distance of two miles and a*balf of No. 28, Dorset- crescent 
without the consent of plaintiff ; and if the defendant infringed the 
stipulation, be should pay plaintiff £1,000 as liquidated damages, and 
not by way of penalty. It was held by the Court of Exchequer tbat 
the distance was to be measured not by the most frequented public 
ways, but by any of the usual public ways. Also that the stipulation 
as to residence was not void as being in restraint of trade, or as 
contrary to public policy. And further it was held, that the sum 
payable was to be considered as liquidated damages, and not as a 
penalty (Athj/ns v. Kinnier, 4 Exch. Rep. 776 ; S. C. 19 Law Jour. 
N.S. Exch. 192). 

Elves V. Crofts — No restriction as to time — Goodwill of business^' 
—It was decided in this case by the Court of Common Pleas that a 
covenant, on the part of the vendor of leasehold premises and of the 
goodwill of the business carried on thereat, not to carry on a similar 
business within a specified (reasonable) distance of the premises, is 
not limited to the existence of the term assigned, nor extinguished 
by the fiact that the business has ceased to be carried on at the pre- 
miaes or elsewhere, either by the purchaser or by any assignee or 
licensee of the purchaser. The covenant was in the following 
terms;—*' That the defendant (the assignor) shall not nor will at any 
timie or times hereafter, either by himself alone, or jointly with or as 
ag^nt, journeyman, or assistant, for any person or persons whom- 
aoever/ either directly or indirectly, or upon any account or pretence 
whatever, set up, exercise, or carry on, or be employed in carrying 
op» the trade or business of a butcher, within five miles from the 
«aid messuage or premises hereby assigned ; and shall not, nor will, 
either by himself or by or with any other person or persons, do or 
eanse to be done any wilful act, matter, or thing, to the prejudice of 
the trade or business of i^ butcher, to be thereafter carried on by the 
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plaintiff (the purchaser), at or upon the same messoage andpreiftifles,. 
bat on the contrary, shall and will endeavour to promote the interest, 
of the plaintiff, among the customers of the defendant, and other- 
wise ; and that if the said defendant shall do any act in breach or 
Ttolation of this present coyenant, then he the said defendant shall 
and will immediately pay to the plaintiff, his executors, &c«, the sum . 
of £300, to be deemed and considered, and the same is hereby de« ' 
clared to be. as and for liquidated and ascertained damages, and not 
in the nature of a penalty* The defendant pleaded : first, non e$i ■ 
factum. Secondly, denial of any breach of the covenant. Thirdly^ 
that the business of a butcher (which was the business carried on by 
the defendant) had ceased to be carried on at the premises or else- 
where, by the plaintiff, or by any one on his behalf, or under any 
assignment of the good- will, or any license from the plaintiff.* 
Fourthly, that before the breach, the term in the premises had de- 
termined by efflazion of time. On motion to the court after a 
trial, Mr. Just. Talfourd (who delivered the judgment of the court) • 
was of opinion that there was no pretence for limiting the duration 
of the covenant to the term assigned. On the other points it was 
contended, on the part of the defendant, that the covenant must be 
taken with the qualification mentioned in the third plea; for that, 
although it was decided by the cases of Hitchcock v. Goker (6 Ad. 
asd El. 438); Mallan v. May (11 Mees. and Wels. 653) ; Rannie 
v. Irvine (7 Man. and Gr. 969) ; Pemberton v. Vaughan (10 Qu*. 
Ben. Rep. 87); Hastings v. Whitley (2 Exch. Rep. 611); and 
Atkyns v. Kinnier (ID Law Journ., N. S. Exch. 132), that a 
restriction, reasonably limited as to space, but enduring for the life 
of the party restrained, was valid as the only effectual mode of secur- 
ing to the covenantee the full benefit of the good- will of his trade; 
yet those decisions being based on the assumption that such a restric- 
tion was necessary for the entire protection of the covenantee, must 
be construed as ceasing to operate when the covenantee has ceased 
to carry on the business assigned, either by himself or his assigns. 
The court, however, held tbat this reasoning was fallacious; and 
that the covenant, being binding to its full extent (viz., for the life* 
of the covenantor) when made, could not be varied by any subse- 
quent occurrence ; that to hold otherwise would be to render its im«- 
port uncertain, and to impair the efficiency of the covenant for the 
protection of the covenantee r for that cases might be conceived in 
which the good-will of the business might not be at once extin- 
guished by its ceasing to be carried on ; and the saleable qaality of 
the good-will was, according to the recent decisions, to be protected 
(Elves V. Crofts, 10 Com. Ben. Rep. 241 : S. C. 14 Jur. 855 ; 19 
Law Journ, N. S. C. P. 385). 
Tattis V. TallU—Limiied to 150 mihs — DUsaiuiion of Partner'^ 
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fil^.— *Tbe dedanitioii atatod that the plnutiff wnd the defendast 
had oarried on in partnemhip the baMaeaa of pvUiahera in varioai 
plaoet in Great Brtttm and Irelaad* at a greater diatanee than 150 
milea from the General Po8t-office» London, of which a certain 
braaeh waa known as the eanvaaaing trade, conaieting of pnUiahittg 
in parta, works* in aome of which the copyright had oeaaed, and of 
employing canvaaaera to go from honae to honae to aolieil parchaaara 
for such puhlicationa, and that upon the diaaolationof the partnerahip 
the defendant covenanted that he would Jiot at anv time thereafter 
cany on that part of the trade of a publisher known aa the canvaaatng 
trade within the diatanee of 150 milea froati the General Poat office, 
London. Breach that the defendant carried on the canvaaaing trade in 
London, and within 150 miles of the General Poat^office ; it waa held 
that the reatraint was not ooreaaonable : ^embie alao that part of the 
covenant which restrained the defendant from canyiog on the can- 
vasaing trade in Edinburgh or Dublin, or within fifty milea of either 
of them, or in any place in Great Britain or Ireland where the 
plaintiff, or his auocesaors in the busineaa, might by tbemaelvea or 
their agenta at any auch time carry on the trade, or might have 
carried it on within aix months preceding, waa not unreaaonable* 
Such a covenant ia valid unless it plainly appeara diat a reatrictioa 
is imposed by it beyond what the intereat of the plaintiff requires 
(Tallis V. Tallis, 1 £1. and Bl. 391 ; S. C. 17 Jar. 1149 ; 29 Law 
Joum. Rep. N,S. Q. B. 185). 


NOTES OP RECENT LEADING CASES. 

WILL.—" /#«if"— •' Dying without issue**— Estate tail by will- 
Gift to A. for lifCf then to his issue and their heirs — IKavanagh v. 
Morlandt 18 Jur. J 85]. — No words have been so productive of 
litigation as those of " Issue" and " Dying without issue." The 
above case lays down some general rules which may be of assistance 
to the student as well as to the practitioner. The 1 Vict* c. 26, 
a. 29, respecting the construction of the words " DyiHig without 
issue," was not applicable to the caae, aa it waa a very old will, but 
we shall presently notice its provisions.in connection with the above 
decision. We must first premi&e that words of division alone in 
a will do not make " issue" a word of purchase. Thus it waa decided 
in the caae of Doe v. Applin (4 Term Rep. 82j, and recognised in. 
the above case of Kavanagh v. Morland, that by a devise to A. for 
life, " and after his decease to and amongst hie iasne, and in default 
of issue" to others* A^ took an eatate tail. And thia haa been so 
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hkiUUr yriMe the liinitMtiim iru ez|irened to be to the issae "as 
tnaateiiD cennioii" (Doe v«. Cooper, 1 East, 229). The positionr 
kid down by V.G. Wood in the aibove case of Karanagh ▼• MorlaDd» 
ipcre the foUowini^ :— -L ** Issae may prmd facie be takeo aa 
fiqiiivaleiBt to '* heirs of the body ;^ bat the court will lean more to 
eat dawn this effect of the > former word by applying to it other 
portions of the will than the effect of the latter. 2. If there be s 
gsikto A. for lifev with another gift orerto issae witb words ol 
UsMtation snperaddedr the iasoe take as pandmsers in he, fee tail, 
te., as- the case may be, and therefore where there has been a 
pv^sceding gift to the issoe ef A* and their heirBr a sab8ei|oeRt gift 
osev upon A. dying without issne^ operates nothing. 3^ Gift of 
lands to " the issae of A., as three persons shall affix the same/* 
does not of itself give to the issue anything beyond a life estate, 
bat points only to a power of partition and distribution. The tea* 
tator, by his will, in the above case, gave to his wife and graad- 
^nghter A. during their natural lives all his freehold and leasehold 
lands, except the leaseholds therein mentioned. The testator then 
gave his mansion«hoase at Moat House to his wife for life, and 
declared that if A. shonld die leaving issue, he gave unto her.said 
issue (after the decease of his wife and sister) all his said freehold 
lands to be distributed among them, share and share alike, as three 
gentlemen learned in the law or a major part of them should affir 
tiie same. But in case A. should die leaving no issue, and after the 
decease of his said wife, the testator gave the same lands to trustees to 
sell and distribute the purchase money among certain grandcbiidren 
Uierein mentioned : it was held that A. took an estate tail in the 
premises at Moat House (KavoHOffh v. Marland, 18 Jur. 185). Sir 
W. P. Wood in his judgment said: — "The words are, 'all my 
freehold and copyhold lands.' ' If I leave issue, then I give to the 
said issue all my said freehold and copyhold lands, to be distributed 
between them, share and share alike,' clearly, as far as that goes, 
would make them tenants in common for life. Then the testator 
goes on, ' share and share alike, as three gentlemea learned in the 
kw, or the major part of them, shall affix the same.* Now, clearly, 
there is no power given to these ' gentlemen learned in the law- to 
give any estate to these parties. Their estate is limited to them, 
as it appears to me, share and share alike, most distinctly as tenants 
in common ; bat what the * gentlemen, learned in the law' affix to 
to them passes in severalty that which is given to them to hold in 
common. It is not an estate and interest, but a subject-matter of 
property which they are to affix and measure out and apportion-->« 
the particular property which each individual of the issue is to hold. 
If I give lands to A., B«, and C, to hold to them as tenants in com- 
mon, with power to D., E., and F. to make partition amongst them. 
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thftt eertaialf w3l not ezteDd their Hfetntereft to « fee* Hie wordi 
in the will' point to nothing b^ond. No avthdrity is vetted in theae 
' three gentlemen lenrned in the hm' to give any fee- or ipterett to 
these parties, or do anything more than simply to determine the 
particular lands which they or each of them should hold in sevenlty. 
Then^ if that be so, the only remaining question is, whether the gilt 
orer in this case is to tiike effect on the indefinite fidlnre of 
issue. The first words are clear—* if I ahall die leaving no iisae, 
then I give and bequeath to the minister, churchwardens,' and over- 
seers of the poor all my freehold, copyhold, and leasehold estates, 
whatsoever and wheresoever, Leggatt's excepted, if my said sister 
be living.' Mr. Prior very properly said that he did not rely on 
those words in any way. standing by tbemselves. They merdy 
mean * subject to the life interest of my wife as to the one property, 
and of my sister as to Leggatt's.' But then yon come afterwards 
to these words, ' that they are to sell the property, and divide the 
proceeds between the grandchildren ;' and absolute interests being 
given to the grandchildren, not life interests only, the argument is, 
that it would fall within the rule mentioned in that last case before 
Sir William Grant, viz., that that is an indefinite gift, transferable 
to their representatives — that is, to be divided and paid among tbe 
grandchildren (Curtis v. Price, 12 Ves. 89). But then there comes 
this clause — ' But if my sister Susannah shall outlive my said grand- 
daughter Ann, then Leggatt's not to be sold until after the decease 
of my sister.' Now, Mr. Prior says upon that, that this is not to be 
sold if the sister outlives the granddaughter, and therefore infers 
that otherwise the sale of the property was intended to take place 
immediately on the death of tbe granddaughter. It is, therefore, 
songht to be inferred that the gift over was to take place imme* 
diately on the decease of the granddaughter. But I do not think 
that I can, upon an inferential gift of that kind, so limit the bequest. 
It might well be that tbe contrary event might take place ; Susannah 
might not outlive the granddaughter; the g^nddaughter might 
survive her. and die leaving issue ; and in that event it is Consistent 
with the whole will to say :that the sale shsU not take place until 
after failure of that issue, taken indefinitely. This circumstance 
probably only occurred to the mind of the testator just as it occurred 
in the previous part, viz., ' Leggatt's excepted, if my sister Susannah 
be living/ Just as he had said that in the previous part; so here he 
interposes and says, ' Remember, whenever the event takes place, 
all this is to be done, . subject to the life interest oi my sister 
Susannah," I do not think it carries it higher than the other cases. 
There is something, perhaps, a little more tending towards showing 
that there might have been in the view of the testator • an intention 
that it-should be sold immediately after the granddaughter's death; 
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but if therd were issue, that eiroamstmiice. guarded dgainst the sale a 
aad OD the other hand» the sister dying ia the lifetime of the grands 
daughter, it woald still be consiatent with his general intention that 
the sale should not take plaee until after the death of his grands, 
daughter* and failure of her issue. I eaunot say there is enough 
here to £x so plainly and clearly the period of division as to overrule 
the now quite settled effect of those words, ' leaving issue/ which, 
in the case of a real estate, means an indefinite failure of issue. 
Then it comes back to this — that there is a gift to one for life, with 
a gift over to the issue of the ^rst taker, expressed in terms, in the 
first instance, not sufficient to carry more than a life estate to -that, 
issue ; and further, on a clear gift over upon an indefinite failure of 
issue of the first taker. That brings it, in truth, to the case of Doe 
V. Applin (4 T. R. 82)." 

We have said that the above case turned on an old will made 
prior to the New Wills Act, the 1 Vict. c. 26. Our readers are 
aware that sect. 29 of that act provides, that in any devise or be» 
quest of real or personal estate, the words " die without issue/' or. 
" die without leaving issue," or *' have no issue/' or any other words 
which may import either a want or failure of issue of any person in 
his lifetime, or at the time of his death, or an indefinite failure of his 
issue, shall be construed to mean a want or failure of issue in the. 
lifetime or at the time of the death- of such person, and not an inde*. 
finite failure of his issue, unless a contrary intention shall appear by 
the vrill, by reason of such person having a prior estate tail, or of a 
preceding g^ft being, without any implication arising from such 
words, a limitation of an estate tail to such person or issue, or other* 
wise. &c« In a case decided in Ireland (re O'fiierne, 1 Jones and 
Lat. 352) a bequest of personalty was made (by a will executed sub-, 
sequently to the passing of the 1 Vict. c. 26) to John and Jamea 
O'Bieme, to be divided equally, with a request to John, that " should 
he die vnthout lawful issue, the property which I bequeath him shall 
revert back to the sons of James/' There was a reference to the 
Master, who found that John and James 0*Blerne were absolutely 
entitled to the residuary property of the testator in equal shares* 
Counsel for John O'Bierne said, that before the 1 Vict. c. 26, a 
bequest in the terms used in the will would have given the absolute 
interest to the legatee (Lepine v. Ferard, 2 Russ. and MyK 378)« 
That there was nothing in the will to confine the words to the event 
of John dying without issue living at the time of his death, and that 
it is difficult to say from what it is that the court is to infer the in* 
tenlion of the testator, if the words of the bequest over are to. ha 
rejected. However, the present Lord St, Leonard's held that Johti 
did not take the absolute interest in a moietv. He ruled that io asf* 
certaining whether the words " die without lawful issue," &c., in a 
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will made sabsequeiitly to the 1 Viet. e. 56* means an indefinite 
nikireof iBme, an intenticA is not to be inferred from the use of 
those rery words. He said : " The point raised is that the words intro- 
dacing^ the bequest over, would, by implieation. have given to John 
an estate tail in real estate, and therefore, the absolute interest in 
personalty ; and I assume that they would have done so before the 
ate statute of wills. That act, however, contains this provision: 
' That in any devise or bequest of real or personal estate, the words 
*' die without issue" (whieh is the seme thing as' die without lawful 
issue), or " die without leaving issne,^ or " have no issue,'* .r any 
other words which may import either a want or failure of issue of 
any person in his lifetime, or at the time of bis death, or an indefinite 
fkilure of his issue, shall be construed to mean a want or failure of 
issue in the lifetime, or at the time of the death of such person, and 
not an indefinite ftiilure of his issne/ If the aet had stopped there, 
this being a gift over in case John should die without issue, which 
words may import either of the two constructions mentioned in the 
act, it is plain that they must be construed to mean a failure of issue 
at the time of the death of John. But then come the words, unless 
a contrary intention shall appear by the will (Ist) by reason of such 
person having a prior estate tail ; or (2ndly) of a preceding gift 
being, without any implication arising from sueb words, a limitation 
of an estate tail to such person or issue ; or (3rdly) otherwioe. If 
a gift is to a man in tail, and for want of issue over, there the con- 
trary appears ; for the whole line of issue is provided for by the 
antecedent gift, and the words introducing the gift over must refer 
to the same interest ; therefore, in such a case, * ^or want of issue* 
mean an indefinite failure of issue. So, if upon the true construction 
of the will, without making use of any implication arising from the 
words introducing the gift over, the first taker takes an estate tail, 
the words equally import an indefinite failure of issue. But we are 
not to infer an intention from the use of the very words ; therefore, 
if there be h gift to one for life, and if he die without issue over, 
there a contrary intention does not appear : for in such a case, the 
supposed estate tail is an estate arising by implication only, from the 
ttse of those very words. In the present case supposing that it were 
a devise of real estate, John would not take ati estate tail unless by 
implieation, arising from those very words; therefore, the case does 
not fall within the exception in the act. Then, as to the words ' or 
otherwise, ' there is nothing m this case to show ' otherwise ' an 
intention that John should take an estate tail, for no such intention 
is to be collected from this will, except from the indefinite use of 
the words introducing the gift over, and which the act excludes 
from consideration. My opinion is, therefore, that the children of 
James are interested in the moiety of the residue of the personal 
estate bequeathed to John." 
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THE EDUCATION OF LAW STUDENTS. 

We now give the " Proapectut of Lecturei*' daring the Educa- 
tional Term* in and after Hilary Term, 1854, by the readers of the 
various inns of court, in contioaation of those mtte, pp. 72 — 75. 

XQtnTT. 

The Reader on Equity proposes to give, during the ensuing Educa- 
tional Term, a course of cine public lectures on the Relief afforded 
by the Court of Ohaacery, which depends upon Principles not 
recognised or applied by Courts of Common Law. 

I. In Matters of Trust : — L On the Creation of Trusts. .'2. On 
the Relation between Trustee and CestMt que Trust. 3. On the 
Qualities of Trust Estates in general. 4. On Trusts for the Benefit 
of Married Wumen« 5. On Trusts for Charities. 

IL In respect of Penalties «nd Forfeitures :*-^l. The General' 
Doctrine of Equity on this subject. 2. Application of the Doctrine 
to Mortgagees. 

III. In Cases of Mistake and Accident :*— In matters of Agree* 
ment. 3. In the Execution of Powers. 3. In other instances. 

In -additioii to the public lectures, it is proposed that two classes 
shall be formed, as during the preceding terms, for the study of the 
principles and praptipe adopted by Courts of Equity; each class 
to meet for one hour three times a- week. The junior class wttt 
read Smith's Manual of Equity Jurisprudence, commencing with 
the chapter on *'£x.press Charitable Trusts;" portions of Fon- 
blanqne on Equity ; the Act for the Improvement of the Practice 
and X^^urse of Proceeding in Chancery, 15 & 1^ Vict., c. 86. 

The senior class will read Story's Commentaries on Equity 
Jurisprudence, Vol. II., commencing with the chapter on Assign* 
ments ; White and Tudor*^ Leading Cases, Vol. II., commencing 
with Wooliam ir. Heam ; Mitford's Pleadings in Chancery, com- 
mencing with tbQ chapter on Pemurrers, at the second ground of 
Demurrer. Each student will be expected, in the intervals between 
the meetings of the clase, to peruse portions of these and other 
works pointed out by the reader, and to be prepared, at the ensuing 
meeting of the class, to answer and discuss questions arising out of 
the subjects of their reading. 

The Header on Equity will deliver his public lectures at Lincoln's- 
inn-hall, o.n Thursday in each week duririg the Educational Term, 
commencing at two o'clock p.m. (the first lecture to be delivered- 
m, the 19th January). The Reader will receive his private classes 
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on Monday, Wednesday, and Friday evenings in each week, from 
seven to nine o'clock, in the Bencher's Reading-room at' Lincoln's* 
]nn«hall. 

LAW OF REAL PBOPBBTT, &€• 

The Reader on the Law of Real Property, &c., proposes to deliver, 
in the ensoiog Ekiacational Term, a coarse of nine pablic lectures 
on the Construction of Deeds and Wills. 

I. The Ck)n8truction of Words in a Will importing an Indefinite 
Failure of Issue ; ). Vict. c. 26, s. 29. 

IL The Estate taken by Trustees under a Devise ; sections, 30, 3L 

IlL The Doctrine of Lapse ; sections, 32, 33. 

IV. The General Rules of Construction applicable to Deeds and 
Wills : — Estates by Implication ; Cross Remainders ; Doctrine of 
Cy-Pr^s ; Rule in Shelley's Case : Effect of Recitals ; Conditions ; 
Mistake : Falsa Demonstratio non nooet ; Verbal Alterations and 
Transpositions; Influence of Intention* 

V. The Admissibility of Extrinsic Evidence with Reference to— 
** The Subject and Object of Disposition ;" Cumulative and Substi- 
tutional Legacies : Double Portions ; Satisfaction ; Resulting Trusts. 

The lectures to be delivered to the private classes will comprise 
the following subjects :-^With the senior class, the text of Sugden 
on Powers will form the basis of the lecture ; and the latest ^eci* 
sions, illustrating the principles there laid down, will be examined and 
commented on. With the junior class, the subject of the lectures 
will be Uses and Trusts, and the text-book, 1 Cruise, Dig. tit* 
zi. xii. 

The public lectures will be delivered at Gray'i-inn-hall, on Friday 
in each week, at two p.m. (the first lecture to be delivered on the 
20th of January). The private classes will be held in the North 
Library of Gray's-inn, every Monday, Wednesday, and Friday 
morning, from a quarter to twelve to a quarter to two o*cloek. 

COMMON LAW* 

The reader on Common Law proposes to deliver during the 
Educational Term, commencing the 11th January, 1854, a course of 
nine public lectures, on Practice, Pleading, and the Law of Torts, 
The subjects to be discussed in these lectures will be as under :— • 

Lectures 1 and 2. — In these lectures will be exhibited a concise 
view of the Proceedings in an Action at Law, from the issuing of 
the writ of summons down to final judgment and execution there- 
upon. 

Lectures Sand 4. — The Principles of Pleading considered; with 
some remarks upon the evidence necessary to support par* 
ticttlar pleas; and an inquiry respecting the alterations in tht 


scifiDce of pleading effected by the Common Law Procedure Act« 
and by the Pleading Ralea of Trmity Term, 1853. 
. Lectures 5 and 6.— -The Fundamental Principles of the Law of 
Torts, or wrongs independant of Contract, examined and contrasted 
with those leading Rules by which the law of Contracts is governed. 

Lecture 7.— ^Specification of the various Forms of Action ■,€» 
delicto — Inquiry how far the Forms of Action have been effected by 
recent changes. 

Lecture 8« — The Actions of Trespass, Trover, and on the Case 
considered, with reference more especially to the classes of facts out 
of which they ordinarily originate. 

Lecture 9. — Ejectment-— For what it lies — The mode of Proce- 
dure in this action. 

With his private class the Reader proposes to follow out in de*** 
tail the course of inquiry indicated by the above prospectus. He 
will examine the various steps in an Action at Law — the Rules of 
Pleading — and the nature of remedies ex Delicto, showing under 
what circumstances those remedies are respectively available. The 
books to be used with the private class will be the following : — The 
Common Law Procedure Act (£d. by Holland) ; Stephen on Plead- 
ing ; Selwyn's Nisi Prius ; and Smith's Leading Cases. 

The public lectures on Common Law during the ensuing term 
will be delivered, and the private classes will meet in the Hall of the 
Inner Temple as under : — 

The public lecture on Monday in each week, at two p.m., the 
first lecture to be delivered on Monday, January 23rd. 

The private class on Tuesday, Thursday, and Saturday in each 
week, from a quarter to twelve to a quarter to two o'clock. 


•• LANDS, TENEMENTS, AND HEREDITAMENTS." 


The abpve words are in continual use by lawyers and stucfents, 
and yet it is not too much to say that their precise meaning is but 
little apprehended, which may be partly accounted for by their 
being used indiscriminately, and applied together to subject -.matters, 
so as to make sure of one of the es^pressions being applicable. 
Hence the common expression, that such or such a thing must be 
land, or a tenement, or an hereditament; and then the words are 
either used together, or the larger one is applied thereto, so as to 
^ve the trouble of fixing on the correct expression. 

We shall have occasion, in our Analysis of, or Qi^estjoos ,an^. 
Preston on Estates, to notice that writer's views on the subject, ftpd* 
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M t preparation thereto, we present a few remarks to the reader; 
The most elementary of our writers appear to faava very confused 
ideas on the ezaist meanings to be attached to the above words. 
Thus we are told by Blackstone, that property is distributed into 
things real and things personal. This is a • division peeubar to the 
law of England, though not very dissioiilar to the one osed in the 
eivil law, namely, moveables and immoveables, and wfascb, indeed, 
was used in our own law in former times, as appears froas Glanville 
(lib; 10, cap. 6; lib. 7, cap. 16, 17). Things real, we are told, are 
such as are permanent, fixed, and immoveable, which cannot be 
carried out of their places, as lands and tenements : things personal 
are goods, money, and all other moveables which may attend the 
owner*8 person wherever he thinks proper to go (2 Black. Com. 16)» 
And, again, the same learned author states that tUngs- real are 
nsnally said to consist in lands, tenements, or hereditaments. Tene- 
ment signifies, he adds, everything that may be holden, provided it 
be of a permanent natnre ; hereditament is by much the largest and 
most comprehensive expression, for it includes not only lands and 
tenements, but whaUoever may he inherited, be it corporeal or incor- 
poreal, real, personal, or mixed (2 Black. Com. 1 ly. Thus, then, 
we have it plainly stated that property is distributed into things 
which are either real or personal; that real property compriseft 
lands, tenements, and hereditaments, and that the latter is of so 
extensive a nature, that though classed under things real, it com- 
prises hoik things real and personal! Surely, it is not saying too 
much to assert that there is here a sad jumble and confusion of 
ideas, and it will be our task to endeavour to set the matter right. 
How came the expression " lands, tenements, and hereditaments," 
to be adopted in the English law ? We cannot account for it, except 
that it is a corruption of a more eap r esai te and correct expression. 
It will be observed that Blackstone (vol. ii. p. 16) says that the 
objects of property are things : now, how can an hereditament be 
called a thing ? Land may be a thing, so may a tenement, but 
surely an hereditament is not ; it is a Nvord expressive of the quan- 
tity of estate which a person may have in a thing. It is a gross 
abuse then of language, and a confusion of logical terms, to' class 
hereditaments with lands. Tn fact, instead of expressing a thing, it 
actually expresses a property or quality of a thing, namely, that 
something, as land, is transmissible to a man's heirs. We have said 
that we are not aware how the expression, " lands, enements, and 
hereditaments," came to be introduced in our law ; nd certain it is 
that oar old writers do not make use of it. Thus Glanville (lib. 10, 
c. 5) says, " Quandoque res mobiles, ut cattalla * ^ quandoque res 
immobUes, ut terrae, tenemenia, et redditns" This extract will also 
serve to show that the division of property was formerly into moi'f*- 
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ables and immoveables. It ia observable that the onlj word uaed 
io the statute De Doms (13 Edw. I.e. 1) is tenements. We con* 
ceive that the division of property into real and personal, and tb^ 
former into lands, tenements, and hereditaments, is illogical, and 
withont the warranty of our old writers. We trust to give aa 
exf^nation that will not be without some authority in its favour, 
and which will be more logical than the one in oommon use. We 
find that Cake (1 Inst. 1 b (6), and see 6 a [n]) divides property 
into real, mixed, and personal. It is, indeed, true that he sometimes 
classes both lands and tenements as real property, whilst sometimes 
he classes tenements as mixed property. We also find that, by the 
erroneous sense in which bereditaaaent is used, he has committed 
the absurdity of asserting that a man may have a fee-simple in an 
hereditament — in other words, an hereditament in an hereditament. 
Nothing can more forcibly illustrate the impropriety of the use of 
the word ** hereditament " in juxta> position with " lands and tene- 
ments." Taking the hint from what Coke has stated, we think that 
property should be distinguished as being real, mixed, or personal. 
Under real we would place land and bouses ; under mixed, usei^ 
estovers, commons, titles of dignities, &c. ; under personal, money, 
goods, annuity, &c. We have now but to find proper terms to 
express the estate or interest which a person may have in those 
classes of property, and those we find already in use. They are 
inheritanoee (including thereunder, fees simple and fees tail), free- 
hold (estates for life) and estates or interests less than freeholds 
(otherwise non-freeholds, otherwise chattels, that is, suph an estate 
or interest as will go to a man's executors). We may here observe 
that, in fact, lawyers have always used one of the terms in the same 
way as we now propose. We allude to " chattels real," which is 
not properly applicable to distinguish the species of property, but to 
mark the quantity of estate in a thing real (see 1 Steph. Com. 156, 
note (a), 262 ; 2 Id* 65, 66). Thos, if a man have a term of years 
in lands, he is said to have a chattel real — that is, an interest in 
realty (lands) transmissible tp his executors* It is true that the 
word " chattels " is used frequently as meaning goods, in particular 
by Coke (see 1 Inst. 1 18*^), yet he himself affords, in more than one 
instance, an antidote to his errors. Thus, at the page above quoted, 
he says, by the common law no estate of inheritance or freehold is 
Gompr^ended under the words bona or catalla — that is, the word 
chattel is expressive of an estate which, being less, cannot, of course, 
comprehend the words inheritance or freehold. Without further 
detaining our readers, we may now state that the proper modes of 
expressing the species of property, and the estates which may be 
had therein, may be as follows ;— *A. may have an inheritance, a 
freehold, or a chattel interest in property rea/ (as lands and houses), 
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miattd (as uses, comtAonSf &c.), and personal (as money* adnoitiei; 
&c.). An inheritance real may sound oddly, but it is strictly correct^ 
as is the^asual expression chattel real. 

Our readers will, of course, please themseWes about adopting thift 
nomenclature ; our only object has been to make them sensible that 
there is a deception about the terms in ordinary use, against which 
they will do well to guard themselves. If they bear this in mind, 
there will, perhaps, be no great harm in continuing to use the old 
expressions, which are, indeed, so engraven in the language of the 
law as to be ineradicable. 


MOOT POINTS. 


No. 40. — Devise subject to Annuity — Sale of Lands » 

A., by his will, devised and bequeathed all his real estate unto 

B. and his heirs, subject to the payment of an annuity of £150 to 

C. Can B. sell the estate without the consent of the annuitant, C. ? 

SlQMA. 

No. 41* — Devise on attaining Twenty -one. 

A., by his will, gave, devised, and bequeathed all his real and 
personal estate unto his nephews and nieces, and their respectiire 
heirs, when they arrived at the age of twenty-one years. One of 
the nephews died before he was twenty-one, without leaving lawfol 
issue. To whom will his share go, to his next of kin, or be divided 
amongst the other nephews and nieces of A. ? Sigma. 

No. 42* — Devise over if die before becoming entitled. 

Testator by his will, dated the 19th August, 1842, gave all his 
real and personal estate unto his trustees, A. (his cousin), B., and C, 
upon trust, to receive and take the rents, profits, and proceeds of his 
said real and personal estate, and pay the same to his said testator's 
wife, or otherwise permit and suffer her, his said wife, to enjoy the 
same for and during the term of her natural life ; and from and im- 
mediately after her decease, then for them, his said trustees, if he 
should leave any child him surviving, to stand possessed of his said 
personal estate, and the rents and profits of his said real estate, until 
the youngest of his, said testator's, children, if more than one, should 
attain the age of twenty-one years ; and when and as soon as the 
youngest of his, said testator's, children, if more than one, should 
attain the age of twenty- one years, then he gave and devised to 
them, his »aid children, all the said trust estates, moneys, and pre- 
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BSBen, to hold to tlietti» his md cht14reo, their heirs, ezecotorsi 
BdoatniitrfttorSt and assigns, in eqaal shares and proportions, as 
tenants in common ; and if but one child, then to snoh on)y child, 
hia or her heirs, exeeators, administrators, and assigns Cor ever ; 
provided always, that in case he should leave no such issue as afore- 
isid.. or such issue should die under the age of twenty- one years, 
without leaving lawful issue, then he gave, devised, and bequeathed 
all the said trust estates, moneys, and premises, unto his, said tes*^ 
tator's. st8ter*in*law, and A. (his cousin), their heira, executors, 
adminiatrators, and assigns for ever absolutely, to take as tenants in 
common, and not as joint tenants.. But in case his said sister-in- 
law should happen to depart this' Kfe before she should become 
entitled to such share of the sard trust moneys, and premises, then 
be gave and devised the whole thereof unto his said trustee A., his 
heirs, executors, administrators, and assigns for ever. The widow 
died two years after said testator's sister-in-law, leaving no issue. 

Are testator's sister>in- law's representatives and A. jointly, or is 
A, alone entitled to the property devised by the will ? Quia. 

No. 43. — Law of Shipping-^CoUision at Sea, 

When a collision between two ships takes place at sea, and some 
amount of negligence is attributable to each side, some writers lay 
it down that the loss must be apportioned between the owners of 
the two ships ; others, that each side must bear its own loss. Which 
is the correct opinion ? 

Vide " The Woodross Sims," 2 Dodson, 88, 85, and Sir W. 
Jones on Bailments, 4th edit. Appendix, p.- 32. 

Lucas Cordxs (Newport). 

No. 44.— Po/icy of Insurance — Deviation — Ship in Distrees. 

Is a deviation from a ship's course, in order to succour a ship ia. 
distress, and tow her into the nearest port, such vessel being almost 
in a sinking state, such a deviation as would avoid a policy of insu* 
ranee effected on the first-named ship ? 

Lucas Cordis (Newport), 

No. 45.— jLiaW/iVy /or Damage done by Man-qf-War. 

Who is liable for damage done by a man-of-war to a merchant 
ship, by running her down, under circumstances which, as between 
two merchantmen, would have rendered the owners of the ship 
causing the collision liable for the damage done to the other ship ? 

Lucas Cordbs (Newport). 

No. 46. — Inns of Chancery. 

Can any of your readers inform me what is the constitution of the 


aeveral •oci^M of Clifford's-tno, and the oUmt ims of Obaneefir, 
liow members are admitted, and generallf what are their firaottcal or 
theoretieal oaea ? Lucas Cobbks (Newport). 

No. 47 •-^'Tahh' Moving — Pretended Satanic Agency, 

The Rev. Mr* Dibdin, and several other €terg3rme]i, have lately 
eoDvinced themselves, asd a lew of the more eredoions of their dis- 
ciples* that the table-moving and table«talkiiig, of wfaidi we base 
lately heard so saach, are the direct resalt ol Satanic ageaey ; and, 
andisBiayed by thia aomewhat alarmiog diaeovery, they assert that 
they are enabled to have» and that they do have, constant and intd* 
Ugible interconrse, throDgh the medium of a table, if not with the 
fhther of Ervil himself, at any vate with certain lesser evil spirits. 

Would an indictment lie against these gentlemen, nnder the 
9 Geo. 2, c. 5, for pretending to use " witchcraft," which term, it 
is to be observed, is in legal acceptation equivalent to " intercoarse 
with evil spirits ?" (Steph. Com. 3rd edit. toI. iv. p. 269.) The 
mooter apprehends it woidd. Liuoas Coedbs (Newport). 


No. 48. — MM8itr mnd Servant — Dinmistmi ofStrwaiAfw Misconduct. 

A domestic servant committed an act of misconduct of a natare 
•nfficiently heinous to justify his master in dismissing him on the 
•pot, without paying him any wages for services tendered by hioi 
since his laet monthly pay day. Instead of doing so, the master, 
however, gave him a month's notice to leave, liis real motive for so 
doing being, not to spare the servant, but to suit his own ooove- 
nience, by giving him time to look out for another servant in phMse 
of the one dismissed. The servant's subsequent conduct, however, 
being most unsatisfactory, although he did not commit any such 
fresh act as would of itself have justified an immediate dismissal, 
the master, abont a week afterwards, ordered him to leave his ser- 
irice on the following day, which he accordingly did. 

Was the master justified in so doing, or did he, by giving the 
month's notice, waive his right of immediate dismissiJ, and what 
remedy, if any, has the servant ? Quare, also whether, under the 
above circumstances, the servant is not entitled to wages for the 
period of service which elapsed between the last periodical day of 
.^ymeat and the day on which the month's notice was given ? 

LvoAS CoRDSS (Newport). 

[^No. 49. — Accord and Satisfaction — Account Stated — Vingt-et-un, 

A. owed fi. £100 for goods sold and delivered. Things being in 
this state, they one evening sat down to play vingt-et^un. No 
money passed between them, but, after eveiy hand, a deduction 
was^made from, or an addition ^to, A/s debt, according to the 


amvttot he k«l won or losfe oa th« proceding haad, aad easb of then 
then jotted doira the balaace for the time b/mg ia their respective 
pocket *book!9* They played for noine time with varyiag -eucoees. 
A., however, having on the whole so much the best of the game, 
that, after some time, there was a balance ia bis favour of £I0« 
Lack, however, subsequently turned, and on the coQcluaion of the 
game A. owed B. £i5» as they both agreed, and he accordingly 
gave B. his I O U for that amount. 

Can B. now recover anything Iron A., and if so, what?-^and if 
not» ander what plea can A. avail himself of the tkbove eiroamstancea ? 

hue AM CoRx»8 (Newport). 

No. SO.'-^Maater and Apprentice — Indenture of Apprenticeship. 

A young man duly served his apprenticeship with a coach-maker. 
At the expiration of his time his master refused to deliver over to 
him the indenture of apprenticeship, falsely alleging that he had 
lo^t it. 

What is the apprentice's best remedy for the recovery of the in- 
denture ' — ^and, supposing it to have been bona fide lost, what would 
be his rights as against his late master ? 

Lucas Cobjobs (Newport). 

No. 5 1 . — Law of Evidence — Proof of Poet-marks. 

Does a post-mark on a letter prove itself, or-is it necessary to call 
a post-master, or a stamper at the post*office, to prove it ? 

Vide Abbey v. Lill. 5 Bing. 299 ; Plumer's Case, R. and R. C. C. 
264 ; and Cox and Lloyd's County Court Practice, 6th edit. p. 372. 

^LuGAS CoEDES (Newport). 

No. 52. — Trust Estate ^Mortgage Deed. 

A., trustee for B., an infant, lends a portion of the trust-moneys 
on mortgage. Is it advisable to allow the trust to appear on the 
face, of tbe deed ? And if it does appear, would not the fact of ita 
appearance oblige the purchasers, under the power of sale (if a sale 
takes place to recover the advanced money), to see to the application of 
the purchase money, notwithstanding a declaration to the contrary ? 

Tbe mooter believes that such would be the case, and would feel^ 
obliged to any gentleman who would bestow his particular attention 
on the point, as it is an important one. C. C. Ellis (Ruthin). 


No. 53. — Prmnissary Note^^Statute of Limitations. 

About four o'oloek in the afternoon of the 24 thr January, ia48, 
A. grants B. hie promissory note for £oO, payable on deoafid ; and 
on the 24th January, 1854, at eleven o'clock m .the mormng, B. 
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entered a plaiat against A. in the county court for the amount of 
the note. 

Was the plaint entered in time to save the statute of limitations ? 

C. C. Ellis (Ruthin). 

No. 54. — Statute of LimUatuma* 

The landowners in the parish of L instruct B., an attorney, 

to proceed with the inclosure of the waste lands in the said parish. 
The inclosure business was not wholly completed for about eight 
years, and B. does not present his bill to the commissioners for some 
time after the close of the proceedings, or, rather, for a year after his 
part of the business was finished. 

Could any part of B.'s bill be barred by the statute of limitations ? 

C. C. Ellis (Ruthin). 

No. bb, "^Negligence — Refusal to Fay Bill, 

A., a solicitor, is employed in the registration of the distrkt 

of . During the business a mistake is made by one of bis 

clerks in the dates of the objections to votes, which renders them all 
useless. 

Gan his employers, with any chance of success, refuse to pay his 
b\ll, on account o( grosi negligence F C. C. Ellis (Ruthin). ' 

No. 56. — Retainer hy Executor. 

A. dies, leaving the sum of £150, and no real property, devised 
by bis will to pay his just debts. B. is his executor. B. has a 
simple contract debt of £100 against A., deceased. There are other 
specialty creditors to the amount of £80. B. retains his own debt — 
viz., £100 — and hands over the remainder (£50) to the other 
creditors. 

Is B. right in so doing ? The mooter apprehends not, and that 
the specialty creditors can compel B. to discharge their demands 
first in full before he retained his own. C. C. Ellis (Ruthin). 

No, 57. — Infant — Promissory Note. 

A., an infant, lends a small sura of money upon a promissory note, 
out of his own allowance, without the knowledge of his guardian. 
Can A. sue, through his guardian, upon that note ? 

C. C. Ellis (Ruthin). 

No. 58. — Guardian and Ward. 

A. is guardiaa to B.» an infant. B. is stolen away by C. A. 
proceeds against C, and recovers damages to the amount of £100, 
which he appropriates to his own use. 
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Is A. jostified in so doing ? The mooter appr^ends not, bat that 
he must account for the damages so recovered to his ward (Hale on 
F. N. B. 139J. C. C. Ellis (Ruthin). 

No. 59« — Attorney' 8 Lien for Costs. 

A. employs B., a solicitor, in some business. He had never but 
once employed him before. A. refuses to pay B.'s bill. B. has iu 
bis hands certain papers and deeds belonging to A„ which he had 
obtained possession of in consequence of having to make an abstract 
of them a short time previous. 

Upon these he claims a lien. Is his claim a good one ? 

C. C. Ellis (Ruthin). 

No, 60.— Li«i. 

A. has a simple contract debt against B. of seven years' standing, 
so that of course it is barred by the statute of limitations. Can A. 
obtain payment of his demand through the medium of a lien which 
he holds on the property of the debtor ? The mooter will contend 
that he can (Higgins v. Scott, 2 B. and Ad. 413). 

C. C. Ellis (Ruthin). 

No. 61.— 'jBnioii^rtii^ Neighbour's Foundations. 

A. is entitled to a field, at the bottom of which is another field, 
containing a chalL-pit, which has been worked a considerable time—- 
indeed, many years. The proprietors of the chalk- pit have dug so 
dose to A.'s field that, although he wishes to build a wall at the 
bottom of his field, he cannot do so, the chalk being too loose to 
support it. Has A. any and what remedy ? E. J. H. , 

No. 62.— Lim. 

A. sends a quantity of goods to the works of B. to be bleached,- 
who thereupon bleaches and returns the same to A. A. sends ar 
second quantity of goods to B. for the like purpose as the first, who, 
on receipt of the same, informs A. that before they can be bleached 
the charges for bleaching the first quantity must be paid. 

In the event of A.'s refusal to pay those charges, can B. claim a 
Uen upon the second quantity of goods remaining at his works nn-' 
bleached for securing the pavment of his charges for bleaching the 
first quantity of goods ? T. W. M. 

No. 63.— £ta^7t7y of Retired Partners. 

In the year 1834, certain persons, trading under the firm of 

C - " , W , and Co., or the " L Co-operative Associa- 

twn/' purchased buildings, which were conveyed to A., B.» C, luid. 
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I)«, in truet for tBe 86 vera! members of the said firm, and flieir 
asBigns* &c. Since then there hath been upwards of twenty peraodl 
who have been partners, and have gone out of the firm ; and' th^ 
remaining partners, being insolvent, assigned all their estate and 
effects, both real and personal (not including their private property), 
ttttto E. and F., their heirs, executor s, admini8trtttdfs, veld BBstgtas, 
tipon certain trusts therein mentioned. And as the ttwets of lltef 
remaining partners are insufficient to meet the demnnds of thefilf 
creditors, caimot the pererons who have gone out of the "firm dmingf 
the last twenty years be made to corrtribute eqttally tiowards l!be 
deficiency, along with Ae remarning parttoers? No ^eed of co- 
partnership was ever prepared, or any notice of dissolution given. 

A SUBSCRIBBS. 

No« 64^-— Bam«l0r'« Frirnkgefrcm AnpeU* 

A barrister, as such, is not privileged froita arrest merely bectmiM 
lie is attending in the ordinary manner at the sessions (NefwtOD, 
Bsq., V. Constable, Bart., T. T. 1841, Q. B. F. J.) 

Qu€sre. Would he be prrvileged \i previously retakted^Mo tft^etid t9te 
sessions ? 

This is a point of great .importance. I ahoidd be igfadif any flfcn* 
tleman would point me to a more recent case upon the subject. 

No. Go.'^^Bsiate Tail — Conveyance not Enrolled, 

A. by bis will, made in 1786, gives a certlun etftirte «tito Mif 
uejAiew, P., and his assigns, for life ; then to tnitftees, to pi^esertf"! 
conlSngent remainders, with Pemttmder to tiie use «f P/a eMMV 
son, and his assigns, for life, with remainder to the use of the 
first and every son, and sonis of the 'said" P., the son, successively in 
tail male, with remainder, unto all and every the daughters, and 
daughter, of his said nephew. P., lawfully begotten or to be be- 
gotten, and the heirs of the body and bodies of such daughtere, and 
daughter respectively, as tenants in common; and in default of 
such issue, to his own right heirs for ever. 

The nephew left three sons, all of whom died babhelors, and three 
daughters, A^ B., and d A. married, and has since died, leavui^, 
a «oB and several other children. B. married, but had no lawful 
issue living at her death ; and, prior to her death, she conveyed her 
one-third of the estate to her illegitimate son, but did not enrol the 
deed. C. is aM* Iritog; mad is «i«rried^. nnd. bas iMveral children 
living, the eldest of whom is of age. The three daughters, when 
Ihrinlgf, were the riglit Heirs of the testator. 

Can the eldest son of A., and the iflegftimate bo& oF B. and C., 
a&d' her husbttnd, together with tHeir eldeitft Bdn, ex^tttt^ et gtkjidt 
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conveyance to a purchaser, withoat enrolling the deed under the 
Abolition Act ? 

If any of your correspondents will favour me with an answer per 
post, I shall fe^l- f avtf criiirly icybMsedL J-Rsovbrn (Leek). 

No. 66. — Copyh oh h t inr o im ent of Surrender. 

A. being etited in fcs oi a d^vraUiag^touee,. and foFty>«ix acres of 
land of copyhold tenure, held of the Manor of E ■ , surrende^red 
the same, on the 26th of July, 1842, to B., in mortgage for securii;^ 
£800 and interest ; and on the 2nd of August, 1843, surrendered 
the same to C, in mortgage for securing £450, but surbject to tbe 
prior mortgage to B. for £800. On the 6th of November, 18.47» 
A. Qn. consideration of the £450 due to Q„ also in consideration of 
the further sum of £130 then due from A. to C., also in considfu:?!- 
tlon of C. haying agreed to comfortably maintain A. for life, and to 
pay to A. an annuity of £ 1 for life, and after A.'s decease to pt^ 
certain legacies, amounting to £100, bequeathed to certain p^raapa 
by the will of A., then executed) surrendered the same copyhold^ 
to C, his hairs and assigns, for ever, subject to tiic mpctgaga to B. 
for £800. 

Shortly before the 6th of Novicmber, 1847, the property wiw 
lidvertised. for aale by auction, and there was an offer made for it* 
which would l^ave £411, after discharging the £800, £4a0.4 awi 
£1 2(0, and which surplus of £411 would have purchased a.JiaAd- 
some annuity for A., she being at that time nearly seventy years 

At the time of the transfer by A.* in 1 847„ the premises realised 
a rental of £69 annually, and the annual out-gQiQg,a at that pQriod 
amounted to £58, leaving £1 1 as .a sarpluafor the siutrenderor, ai^dto 
provide the definite annuity of £IQ, and the md^finiie one of **o> 
comfortable maintenance.** 

A. received the £10 regularly for aeveiral years^ and lived witt* 
.aiid as a part of the family of, C.,, until two years ago» when A* Ifift 
C's house, si^^e which period A, h»s had much dignity in obtftio- 
ing money from C. 

Was it necessary,, under 53 Geo. 3^ c. 141^ to enxol the surrender 
,of the 6th of November, 1847, in the Court of Chanowy ? Al^d 
irhs^t .effect. h^s that surrender ageiinst the surrenderor? 

.J. J;. HANni<sx (Mwsfield)^, . 


y.i „,n3fi '■■gg 
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No. 30. — Bankruptcy — Trader (ant^, p. 160). 

Cannan y. Smith appears to me to have heen very properly de« 
cided. The exception in sect. 65 of the Consolidation Act extends 
only to companies established by charter, or by Act of Parliament, 
whilst the East of England Banking Company fdls within neither of 
these clauses ; but is a Joint Stock Banking Company, carrying on 
business under the provisions of the 9 Geo. 4, c. 46. The difference 
between a member of a trading corporation being made bankrupt as 
such, and a shareholder in a joint stock company being so made 
bankrupt, is manifestly very great, inasmuch as the individuality of 
the former is merged in the corporation at large, whilst the latter 
is actually and personally a member of a trading partnership, and 
therefore as much a trader as a partner in a private firm. I may 
mention I that several cases have lately occurred within my own 
knowledge, in which persons have been adjudged bankrupts, as 
shareholders in the Monmouthshire and Glamorganshire Joint Stock 
Banking Company, which was recently wound- up in Chancery under 
the Winding>up Acts. Lucas Coedxs (Newport). 

No. 23. — Tenancy in Common, or Joint Tenancy (anth, p. 103). 

I am much obliged to the gentlemen who have given this question 
their consideration, but I nevertheless retain my original opinion. 
The cases of Rigden v. Vallier, Doe v. Vaughan, and Clayton v* 
Lowe, cited by F. D., are all inapplicable to the present question ; 
the first being a decision upon a limitation under the Statute of Use8« 
and the two latter upon limitations contained in wills, whilst ours is 
"the case of a limitation by deed operating at common law, and for 
' the same reason Junius's quotation from " Powell on Devises" is like- 
wise irrelevant. Now, it is firmly settled, that many expressions 
whi6h in a will or in a deed operating under the Statute of Uses, 
' would suffice to create a tenancy in common, would, nevertheless, 
not have that effect if they occurred in a common law limitation, for 
the common law favoured a joint tenancy rather than a tenancy in 
common, because the divisible services issuing from the land (e. g* 
rent,) were not divided, nor the entire services {e. g, fealty,) multi- 
plied by the former.as they were by the latter. Accordingly, it was 
admitted by all the judges in Fisher v. Wigg, 1 P. Wms. 17; S.C. 
1 Salk, 391 ; and was also decided in a case reported, 1 Eq. Ga. Abr. 
291, that the words " equally to be divided" in a limitation at com* 
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men law, are insufficient to tnm whiit woold otherwise be a joint 
tenancy into a tenancy in common ; those words, as Lord Holt ob« 
served in the former of those cases, implying no more than that 
divisibility which the law has already annexed to an estate in joint 
tenancy. See also 1 Inst. 186, a; Furse v. Weeks, 2 Rolle. Abr. 91 ; 
snd Burton's Compend., 7th edition, p« 50, which completely bear 
me oat in the opinion I have expressed. 

Lucas Cordes (Newport). 

No. 38. — Settlement by Woman about to be Married (anti, p. 162). 

If a woman, daring the coarse of a treaty of marriage with her, 
tnakes, withoat notice to the intended husband, a conveyance of any 
part of her property, such conveyance will be set aside in equity as 
a fraud upon the husband's marital right (per Lord Thurlow, L. C, 
in Countess of Strathmore v. Bowes, 1 Yes. 22 ; S.C. White and 
Todor's Equity, L. C. i. 276-7). But if the husband had notice of 
the settlement prior to the marriage, he will be bound by it ; for in 
such a case he has no deception to complain of, and volenti non fit 
injuria, (St. George v. Wake, I Myhie and Keen, 610; S.C. 
White and Tudor's Equity, L. C. i. 282). As the husband in the 
case under consideration had due notice of the settlement, it will 
therefore be binding upon him, and be as valid in all respects as if 
he had been a party to it. In connection with this subject, see also 
Macqueen on Husband and Wife, 35, 36 ; Story's Com. on Equity 
Jurispr. 2nd edition, i. 221 ; and 1 Fonbl, Eq. Tr. Lib. 1, c. 4, 
8. 11. Lucas Cordbs (Newport). 

No. 16. — Lien^-^Innheeper'^Carriage {anfk, p. 101). 

This question, besides being discussed in the case cited by the 
mooter, was also raised in Smith v. Dearlove, 17 Law Jour., C. P. 
219, but it did not become necessary to decide that case on the 
merits. There can, however, I think, be no doubt but that the 
innkeeper has no lien upon the carriage. Mr. J. F. Crump has in* 
geniously shown at p. 169 suprh, that the innkeeper's lien on his 
guest's carriage is precisely similar to that upon his horse, and that 
be has no lien upon the horse for the guest's personal expenses, 
whence it follows as a necessary deduction that he has no lien upon 
liie carriage for such expenses. The rule laid down in Bac. Abr. 
** Inns," to the effect that the innkeeper has a lien upon the horse 
for the horse's charges only has been so strictly adhered to, that it 
has been ruled that if the guest brings several horses to the inn, 
each is a pledge for its own keep only, and ^not fpr that of the others 
(Moss y. Townsend, 1 Bulstr. 207; Addison on Contracts, drd 
edition, i. 486), d fortiori, it would not be a pledge for the keep of 
its owner, nor by parity of reasoning would the carriage. This, if 
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any doubt remained after Mr. Cramp's argumeat* would, I tbinkt 
suffice ta settle the question. Lucas Coanss (Newport). 

No. 2/2^^Le99i€of Mwtgftgw (mih, p. 160). 

^though the lease is void as agniast the mortgagee, who may 
^ect the lessee without even giving him notice to quit (Keech v. 
Hall, DougL 21), yet it is binding as between the mortgagor and 
the lessee ; the latter of whom is estopped from disputing his lessor's 
title, and " cannot throw off his relation to him without his consent" 
(Barton's Gompead. 7th edition^ 34&(6)« Atthoogb in the event of 
the mortgagee's giving him notice to pay the rent to him. he would 
be at liberty in answer to any aetion by the mortgagor, to confess the 
title of the latter, and avoid it by shewing it to have been deter- 
mined by the notice, (^pier TiodaU C. J« in Waddilove v. Bamett, 
4 Dowl. 348 ; and see also. Smith's L. G. 1st edition, i. 316). If 
the lessee is ejected by the mortgagee, he of course has bis remedy 
against the mortgagor upon the covenant for quiet; enjoyment. in the 
lease. LucAa Cordxs (Newport). 

No, 28. — TVfiency tn Comment or Joint Tbiemey (tmt^, p. lOS). 

I differ from Mr. Gordes on this point, «nd am of opinion that the 
grantees take as tenants in common. It has long been settled law 
that the words '* equally to be divided between them," operate so as 
to create a tenancy in common whether in deed or will. (Vide Anon. 
3l Vent. 365 ; Eisher v. Wigg, 1 Feere Williams, 41 ; RigijLen v. 
Vallier, 2'Vea. 252). Hbnrt Reddish (Stockport)^ 

No. 32.«— L«««f0 of Mori§(ikgor (p. 160). 

The lease is invalid without the consent of the mortgagee. (See 
Coote on the Law of Mortgage, p. 409). Hbnrt Raodisb. 

No. 29. — Distress for Rtnt-^S^^off {anfh, p. 159). 

I am of opinion that B. has na right of set-^off in this case against 
the executor of A., inasmuch as the half-year's rent. accrued, due to 
A. in the capacity of executor (rfter the decease of his testator, and 
there being, at the decease of such testator no mutual. debts due .in 
the same, right between him and B. If the rent. had. hsceme due in 
the .lifetime of the testator* then I aii^pcehend .the debta would have 
been. mutual, and B.'s right of set-off t^unst A. as executor woald 
haye cooxe within the terms of 8 Gceo. 2„c 24, a. 4, 

J* J«..HibNnunr (Mansfield). 

No. M.—Gme (ontft, p,. 100). 

I'he 24th.saction of the Game Xiaws Amendmeat Ant, 1 & 2 W* 
4« Q..32, makea it penal for any. one.to taketout^ (tf the nest* or de» 
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tiroy, or Itaowio^ly toiiav« in hxn possessfon, ^e eggs of any wild 
d«ck, bat the «ct makes no proTisAons whatever for wild dticlQft 
tlicineelves ; and, therefore, 1 atn of opinion th^t wild ducks are not 
Ott ou tf H gd gameb A. H. Morton (Louth). 

No. '32. — Lessee pfMoftgagor (ant^, p. 160). 
I think there can be no doubt, that the tenant t«an .get clear d£ 
the lease in this case. For a lease made by a movtgagor without 
the consent of the mortgagee ia^ absolutely veid^and operates ^ as « 
determination of the mortgagor's estate, and the moxlgagee is^usder 
no neeessity of giving the lessee sik mooUis' notice to quity but may 
oust him at once. W» R. W-*- 

No. 14. — Legadm'^Defickncy ^ Um^fosed'Of Persmaliy'(uM^ 

pp.69, no, 112. W2,) 

I must confess, that immediately after I had read the opinion x)f 
W. T. P. on thfs important question, I saw that I must " amend 
the answer" which I gave to it in the same number of the Law 
Studbnts' Maoaztnb, but I deferred doing so, in order to consider 
the opinion of any subsequent writer on the point. The opinion 
which " Studens** expressed in the last number on the question, ap^ 
peared to me so opposed to the case cited below on the subject, that 
I felt that it was hfgh time to give my amended opinion* 

" Stndens" considers that the clause referring to payment of 
debts is simply inoperAtive, being, in fact, merely declaratory of 
what the law itself provides ; " this being only a mere opinion, and 
not supported by anyrases or authorities, cannot have much weight. 
I adhere to the first past of my opinion given < at p. 110, so far as 
regards the bequest in favour of E. F., that assets will be marshalled 
m favour of pecuniary and specific legatees, where lands are made 
the primary fond for the payment of debts ; but, I must admit, thtt 
the oases I there cited do not bear out this with respect to the pre- 
sent question. I have, ^however, met with the following case, which 
I consider -greatly in paint. 

In Choat v. Yeates (1 Jac. and Walk. 102), a testatrix gave the 
vesidueof her funded' property afterpayment of her just debts, hga* 
ek8,/umral mud t^stameniary expenses to A., and all the residue xif 
'her' personal estsde upon certain trusta: it was held that the funded 
property was /irnnartfy liable, though the effect was to leave nothttig 
fx the legatee. Mr. Jarman, in histreatise on Wills, vol. ii. p. 600, 
eondadee from- this case, ''that hi regard to penional property; the 
whole of ^n4iich ^^m anteeedently applicable to debts, as additioniU 
•eoority to the isreditcMP eoulid notbe die object of the provision, the 
nat^ral'inferenee is; that the'teetator, in appropriating for this pur« 
pesea paitioiriaP'poilioii of ' that estate, intended'tfaat it shouM he 
pi iMui Ny appMai 
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Thai it is in the present qaeation. .The testator g^yes aU his free* 
hold and chattel property to a trustee upon the following trasts : 
first, that he suffer testator's wife to . take the rents thereof for life, 
and after her decease, and after all hU Just debts and teetamenterjf 
egpenees are liquidated, then he gives his dwelling-house^ garden, and 
orchard to E. F. and his heirs for ever ; and I consider the case of 
Cboat T. Yeates very analogous to it, so far as respects the daase 
directing payment of debts and testamentary expenses ; for the pro- 
perty is given to £. F. after the lifoidation of testator's debts and 
fmeral expenses. 

After reading the answers of W. T. P. and ** Stodens,*' I have 
changed my opinion as to the leasehold property specifically be- 
queathed to the nieces being marshalled in favour of the pecuniary 
legatees, because such property does not seem to have been charged 
by the testator with the payment of debts, as in the case of the 
property bequeathed to the nephew £ F., and inasmuch as it is a 
perfectly distinct bequest. 

Presuming, therefore, as I have endeavoured to show, that the 
leasehold property bequeathed to the nephew was made the primary 
fund for the payment of debts, I think the executor wrong ia pajiog 
the funeral expenses out of the proceeds arising from the sale of the 
furniture, &c. ; but as such has been the case, it is my opinion that 
the pecuniary legatees will be allowed to come upon the leasehold 
property bequeathed to the nephew, to the amount which the sale 
oif the furniture and chattels realised. 

Hbnrt Mitrrat (Oldham). 

No. 29. -^Distress for Rent— Setoff {ant^, p. 159). 

;!; I beg to refer F. T. D. to WoodM's Land, and Ten., 6th edit, 
p. 330, where it is stated, that a tenant having a cross debt due to 
him by his landlord will not prevent the latter from distraining. 

HxNRT Murray (Oldham). 

No. 29^. — Distress for Rent — Set'Off (an(k, p. 159). 

The principle upon which a «et-off is allowed to be pleaded is, 
that the demands should be mutual, and due in the same right. . In 
the case mooted, B.'s rent did not become due until after A.'s death 
and, consequently, .would be recoverable by A.'s executors in their 
individual characters ; and, therefore, B. would be prevented from 
making a set-off against A. The doctrine of set-off is well explained 
in Lambarde v. Older, 17 Jur. 1110, and referred to in the Maoa- 
ziNK for February, p. 71. Besides, where the remedies to recover 
the cross demands are not the same, as in this case, viz.— the real 
by distress, and B.'s claim by an. action at law, the letter could not 
be specially pleaded, and Uie party making the distrsss WQidd.not. in 
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my opinion, be bound to take notiee of the Bet-off ; bot woald Bell 
for the whole amount of rent due in obedience to his warrant, and, 
therefore, B. can be in no better position than an ordinary creditor. 

W. W. Charlbs. 

No, 39.— -DotMT — Reconveyance (anth p. 182), 

This is an important question, and though I have not been able 
to find any authorities heating on the point, I am inclined to think 
that C, the Dower trustee, having joined in the mortgage to £., 
thereby conveyed away the whole, of his estate, and consequently he 
ceased to have any further interest in the property, and his former 
estate would not again revive until it was reconveyed to him as 
trustee to bar Dower; and the reponveyance having been made to 
B. alone, without any limitations to Dower uses, it appears to me' to 
a'dmit of very little doubt, but that the widow's right to Dower will 
attach on the estate being reconveyed to B., as proposed. But 
why should the Dower trustee be made a party to the mortgage, I 
do not understand ? It does not appear to me to have been neces- 
8bry ; it is hot even heccBsary to make him a party to a conveyance to a 
parchaser, as the Dower trustee has no interest or estate in the property 
until the determination of B.'s estate in his lifetime by forfeiture or 
otherwise ; and if so, the difficulty suggested would not have occur- 
red. I beg to add that the above remarks are deferentially offered. 

W. W. Charles. 


DEBATING SOCIETIES. 

Law Studxntb' Mutual Corrbsponding Socibtt. 
(Head Office, St. GUeS'Street, Norwich.J 

MOOT POINTS IN C0UR8B OF DISCUSBION. 

No. 58. A., B., and C' are solicitors carrying on a partnership 
business. A. is appointed trustee of the will of D., a client. 
Would the firm be allowed to charge the trust for busin'ess transacted 
by them in a : professional capacity, and A. thus' ihake an indirect 
pcofit by virtue of his trusteefship, and if not, would a special proviso 
inserted, in the- will authorising A. to charge rn^ke any difference ? 

• No; 59. A; bequeaths personalty to B. and his children, and in 
case all ihe.children die under twenty^one, gift over to' C. ^ B. dfed 
unlnarried. ' Does the gift over take effect ? 

t. No. 61. In' an action in tbenew Cdudty Cdurt» is a defendant 
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entitled to have a debt due. to hid. from, plaintiff ioquured iato and 
set off against plaintiff's cluai,(dae notice, baying been given), sop- 
posing the debt sought to be set- off. was contracted and the.goodl 
delivered out of the jurisdiction of tbe court ? 

No. 64. A trustee for sale of copyholds being steward of tbe 
manor of whidi each oopyfaolds form part, can he surrender tbe 
copyholds to himself as steward without working a merger, or wovld 
the appointment of a deputy or the taking of the surrender by the 
Idrd be the proper coarse ? 

No. 67. C, by deed, demises a farm of land to D. for a term of 
thirty years at an annual rent of £150. Tbe rent, runs in arrear for 
eight years. Can the landlord distrain for more than.aix years' 
arrears ? 

No. 69. A testator gave certain real, eatatea to his wife for life, 
with remainder to his daughter, but in case she should die before 
she became " entitled," then to testator's son. The daughter oaxU 
lived the testator, but died previous to the mother,, leaving issue. 
The mother is recently dead, leaving her son in remspder surviving. 
Does the issue of the daughter or the. son in remainder, take tbe 
estate ? 

No. 71. Can a mortgagee in fee» who was paid off in 1849, but 
in whom the legal estate is now outstanding* execute a good transfer 
(by the direction of the mortgagor) upon the trnsts contained in the 
mortgage, and could such a course be objected to by a purchaser in 
the event of a sale by the transferee under such trusts ? 

No. 73. A., the owner of certain premises, enters into partner- 
ship with B. and C. as soap manufacturers. A. finds tbe capital 
for the purpose of fitting up the necessary machinery, plant, and 
fixtures on the said premises, as well as for tbe purpose of 
manufacturing soap. A. subseqiMntly mortgages the premises, in- 
cluding all machinery, plant, fixtures, &c.,.to D., the other partners 
not joining in the assignment of the chattels, to raise money to im- 
prove and increase the machinery aa well as to carr^ioaithe business. 
A., B., and C. are afterwards made bankrupts. Who is entitled to 
the machinery and fixtures ? Can D. sell them under the powers 
of Bs^e contained in hia deedj or do they paaa to the assignees for 
the benefit of the creditors generally. 

No. 74. An assignmeikt wa« made by A» for the benefit of his 
creditors. At the time it was made an action was pending against 
A^ in the County Court, and Jodgment ww obtained, against him 
a day or two after tbe aeeignmeiU and eKeotttion issued. When the 
bailiff entered A.'s house he found no mttin posifoeion of tie fumi- 
ture SsG-, under tie aesigfment^.hvit was informed by A^.an aaaignmeot 
had been made. The exeoation creditor disputes- the validity of the 
asBignmcAt, QtMr«. Is not'tiienon^ahiDg^poiaessbniof A.'e goods 
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and chattels bat the sufl%riDg them to remain in hiB apparent owner- 
ship a badge of fraud so as to render the assignment void as against 
the execution creditor. under 13 £li2. c. 5. 

No. 76. In a declaration of trust of a sum of settled stock for 
charitable purposes the power of appointing a new trustee in the 
event of the death of either is given to the continuing trustee jointly 
with the executor of the deceased trustee. A., one of the trustees, 
is dead, having appointed his son B. his executor, who it is wished 
bj C, the continuing trusted, should if possible be appointed the 
trustee of the fund in the stead of his father. Can B. be appointed 
anew trustee by an execution of the power by himself and C., the 
surviving trustee ? Cbarlxs R. Gilman, Hon. Secretary. 

Norwich, 11th March, 1854. 

London Law Students' Dssatino Socibtt, 
(At the LoM Iniiituiiont Chancery •hiM,) 

QirSSTlONg P0« DiBOimtON. 

April 4th, No. 73. Is the Government Reform Bill a beneficial 
measure ? — Adjourned from March 7th, on the motion of Mr. 
Blagg, seconded by Mr. Hindley. 

April 11th, No. 120. A testator, who died in 1816, devised his 
real estate to A. for life, with remainder to B. in fee, and charged it 
with a rent-charge of £1 ,000 per annum to C. for life. A died in 
1848, on a day between the hdf-yearly days on whreh the rents of 
the estate, and also the rent^cbarge, were payable. The remainder* 
man has received the full half-year's rent, which became due shortly 
after A.'s death; butit is admitted that such rent is under 2 Geo. 
2, c. 19, apportionable between A.'s exeeutor's and B. Is the 
rent-charge also ap^^cfrtionable ? (Sutton v. Chaplain, 10 Yes. 69). 
Affirmative — Mr. Fhix and Mr. Talbot. Negative— ^Mr. Elgood 
and Mr. Diokcas. 

April 25th, No. 121. One partner of a firm» who hold a joint 
mortgage to secure a partnership loan, becomes accessory in his in- 
dividoal character, and without the knowledge of his co-partners, to 
an advance by a third person upon the same security, and conceals 
the prior charge. Is thefirst mortgage postponed to the second ? (see 
Mocatta v. Murgatroyd, 1 P. W. 393). Affirmative — Mr. Girdle- 
itone and Mr. Emanuel. Negative — ^Mr. Perry and Mr. J. W, 
Smith. W. C. BoMPAS, Secretary. 

19, Coleman-street. 

BiEMiNOHAM Law Students' Socibtt* 

At a mettiiig on the 1st of February, 1854> the following motit 
^oiot WM ditouned 
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*' A mortgage is made to A. and B., io which is a recital that the 
money is advanced on a joint account, and the proviso for redemp- 
tion is on payment to them, or the survivor of them, his executors f. 
SfC, The power of sale is limited in the same way. A. dies without 
executing the deed. Is A/s executor a necessary party to a re-con- 
yeyance of the mortgaged property ?" 

It was admitted on both sides that where a mortgage is made ta 
two or more persons, in the ordinary way, they will be con' 
sidered at law as joint tenants of the mortgaged property 
and the mortgage debt ; but that equity will presume that a. 
tenancy in common of the money was intended, and that whether 
the mortgage money was advanced in equal or unequal proportions*. 
In equity, therefore, the survivor of two mortgagees is considered to be 
a trustee for the representatives of the deceased for the proportion 
of the mortgage money advanced by the deceased, and like every 
other trustee cannot give a good discharge in equity, wi boat a 
power expressed or implied, or the concurrence of the persons bene- 
ficially interested. The question sought to be settled by the discus* 
sion was, what would be sufficient to rebut the presumption which 
equity makes in such a case that a tenancy in common was intended,. 
and to establish a joint tenancy in equity as well as at law ? All the 
text writers and books of precedents state that the propei* practice 
is to declare that the money is advanced on a joint account, and that 
the receipt of the survivor shall be a good discharge. It is clear, if 
the last clause be inserted, it does not matter to any person taking 
title under the surviving mortgagee whether he is trustee or not, since, 
if he be a trustee, he has an express power of giving receipts. There 
appears to be an entire absence of authority as to whether anything 
less explicit than this form would suffice ; and it was thought that 
where, as in the case put, the mortgage deed expressly provided for 
payment of the money to the survivor, and the exercise of the power 
of sale by him (which would be unnecessary in a legal point of 
view), that these expressions, coupled with the declaration that the 
money was advanced on a joint account, would be sufficient to rebut 
the presumpti()D that a tenancy in common was intended. In sup- 
port of this view, which was adopted by the meeting, much stress 
was laid upon the fact that where the mortgage deed discloses that 
the money was advanced by the mortgagees as trustees, courts of 
equity hold them to be joint tenants of the money. The few cases 
on the subject will be found cited in Coote Mortg., p. 510. 

Another question of great importance — a question which may arise, 
whatever be the form of the mortgage deed — was raised: viz.» whe- 
ther the execution of the mortgagees is necessary to the validity of 
a declaration as to the mortgage money. From Gom. Dig. Fsut, 
C. 2| and Co. Litt.i 230, b., it would appear that a person named 
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EB a party in an indenture, and taking an estate therennder, is boand 
by the contents. (See Webb v. Spicer. 13 Q. B., 893). On tlie 
other hand, in Doe v. Shelton, 3 A. and £., 283, it was held that 
the defendant was not bound by a recital of a particular fact con- 
tained in a deed conveying an estate to him, although he had adopted 
the deed by conveying the c&tcitc to another person. This second 
deed contained no recital of the fact, bnd the court held that as the 
defendant did not execute the deed containing the recital, although 
he adopted it» there was no direct estoppel. See also Com. Dig. 
Fait, A. 2, where it is said that, " regularly, a deed is not the deed 
of him who has not sealed it." No decision was arrived at on this 
part of the subject, it being resolved, at some future time, to discuss 
the general question, how far a person is estopped by recitals in a 
deed under which he takes an estate, but which he does not execute. 

G. J. Johnson, Cor. Sec, pro tern. 

At a meeting on the 15th February, 1854, the following moot 
point was discussed : — 

" Is a written acknowledgment of a debt, given by the debtor to 
a third person, sufficient within the 9 Geo. 4, c. 14 ? — and can a 
written acknowledgment, given by the maker to the payee of a 
promissory note, be made available to defeat the Statute oi Limita* 
tions in an action by a subsequent party to the note ?" 

By 21 Jac. 1, c. 16, all actions of debt upon simple contract must 
be commenced within six years after the cause of action accrues. 
The 9 Geo. 4, c. 14, further requires that any acknowledgment or 
promise to take a debt out of the statute of James, shall be in writing, 
and signed by the party chargeable thereby. The latter statute 
does not alter the nature of the requisite acknowledgment or pro- 
mise (Haydon v. Williams, 7 Bing.), but only requires that it be 
signed by the debtor himself (Hyde v. Johnson, 2 N. C. 777). It 
is, however, silent as to whom the acknowledgment or promise may 
be made ; and this question can only be settled by considering how 
and why an acknowledgment or pronuse takes a debt out of the 
statute. Previous to the case of Tanner v. Smart, 6 B. and C. 603, 
the decisions generally went upon the principle that the effect of the 
statute was to establish a presumption of law that all debts six years 
old were satisfied, and that, therefore, any admission of the existence 
of a debt, although coupled with expressions of disability or refusal 
to pay, rebutted that presumption, and took the debt out of the 
statute. As, therefore, an acknowledgment was looked upon not 
as giving a new cause of action ^per Bayley, B. in 2 B. and C. 823), 
bat as admitting the continuance of the old one, there was no reason 
why such an acknowledgment should not be received, although made 
to^a stranger. By Tanner v. Smart (which has been confirmed by 
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alf sabeequent deckioas), a new construction was placed npon the 
statute of James, and it is settled that the effect of an aoknowledf^ 
ment or promise is not to keep alive the old cause of action, bnt to 
create a new one, for the creation of which the old liability, although 
barred, is a good consideration. As was said by Rolfe, B. in Hact 
T. Frendergast, 14 M. and W. 741, there must be a new promise^ 
and, from a general unqualified acknowledgment, the law implies a 
promise. But where the debtor, although admitting the debt, 
refuses to pay, expressum fadt cessare taciturn — no promise can be 
implied — the old cause of action is barred by the statute, .and no 
new one is raised. 

It being then determined that the effect of an acknowledgment or 
promise, or, as it may be put, of the implied or express promise, is 
to give a new cause of action, it is clear upon principle that such 
cause of action cannot be given to any one but the person who is to 
sue thereon, and from whom alone the consideration moves. Ac- 
cordingly we find that, although there are many cases before Tanner 
▼. Smart, in which acknowledgments to third persons were held to 
bar the statute, there is no ^uch case since, and the dictum of fiarou 
Alderson, in Greenfield v. Girdlestone, 2 Y. and C, 662, is in the 
negative. 

Although the principle has not yet been decided to apply to the 
case of a promise by one party to a promissory note, on which pio- 
mise another person than the promisee sues (Cripps t. Davis, L2 M. 
and "W. 15D), yet it would seem equally applicable. For admitting, 
what is by no means certain, that such a promise attaches itself tu 
the instrument, and is transferred with it, yet the note, and the 
cause of action thereby given, is barred by the statute ; and if tbe 
plaintiff recovers at all, he will recover on a new cause of action, for 
which, no doubt, the extinct liability on the note was the considera- 
tion, but which is now totally independent of the note, and can only 
accrue to the benefit of tbe person to whom it was given. Both 
questions were decided in the negative. 

G. J. Johnson, Cor. Sec. pro tern. 
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The only additione we have to report to the lists pablfsfaed an^, 
pp. 16, 16, 75, 136, are the following : — Mr. W. W. CharJcB, at 
Ropftrt Clarke's, Esq., Reeding ; Mr. W. Leonard, at R. Leonard's, 
jim., Esq., Bristol; Mr. A. H. Norton, at F. Sharpley's, Esq., 
LoQih, LineoliMihire ; Mr. T. H. Sbaeklock, ToothiH, Mansfield. 
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POWER OF APFOINTBOSNT— TTTLS UNDJOl. 


Paw9r lo Affomt hf WUi mmmg CkUdrm mtA Anc^— iiii iffmiti <^ 
Ai^oitUmmU, B»iaU to go over to third fm wtm» * Appointment l» 
Trmeieo^^lhtei to Sell; bni until Sale, tOi pop the gents to- tho. 
€hiUren, and qfter to pap pwoeeede-^Can lAr 2WMif« ofane make a 
poodTi^r 

£We purpose occasionally to notice some points ocearring in actnaF 
practice in onr own cbambers, as well as those of some of our fHends 
at the Bar, particularly in conveyancing matters. We think this 
must be useful to our subscribers, inasmuch as it will give them an 
idea of the kind of business to be met with in practice, and at the same 
time afford some practical information. Indeed, we know no kind 
of knowledge so useful as that acquired in chambers, both from its 
being such as is required in every-day practice, and as leading to a 
thoroughness of study not likely to be pursued where the student 
haa no particular object in view. To read isi^ of course, an indis- 
pensable requisite for a lawyer, but this will he pretty nearly useless 
if not accompanied with, or followed by, practical application. 
There can be little doubt that our text-books would be much more 
useful if written by men of great practical experience ; but, of course, 
this rarely is the case, as the practice of the law is much more pro- 
fitable (in a pecuniary sense) than the writing and publishing of 
treatises thereon. The effect of the conjunction of actual practical 
experience and mere book-learning may be seen in the works of Mr. 
Preston, Mr. Hayes, Mr. Jarman, and a few others. In the matters 
we propose to place before our readers, we shall occasionally enter 
into such explanations as may be of assistance to the junior student. 
Of course, in giving our cases and opinions,^ we shall not give the 
real names of the parties 6r the counsel, and shall take care that no- 
thing is inserted but what may, without impropriety, l^e published to 
the world. — Ens.] 

A. B., by his will, devised his real estates to his wife and her 
heirs, on condition that she should, by her will, duly executed, give 
or appoint the same to his^ the said testator's, children, or such one 
or more of theip, and to their, his,' or her issue, m such shares as 
she should in her discretion tliink fit, it being thereby declared that 
the wife should have the sole power of disposition to and among the 
said children and their issue ; and the teiitator directed that in de- 
fault of such ^)pointment, the estate should go, and he thereby de- 
vised the same, to his children living at the decease of his said wife 
and their heirs, as tenants in common. 


944 powim ov APPoinniiitT— nsxa vMDim. 

The widow of the testator afterwards, by her will, purporting to 
be made in portnance and in execution of all the powers enabling 
her in that behalf, devised the said real estates to a trustee (who was 
also appointed executor) and his heirs in trust, at his discretion to 
sell the same. Until the sale, the trustees were to paj and divide the 
rents in certain proportions among the sons of the testator abso- 
lutely, and also among the daughters, for life, for their separate use, 
and on their respective dieaths, between their respective children 
absolutely ; and after the sale, the purchase money was given to and 
among the children in the same manner. 

The trustee put up the estate for sale, and by the conditioDs, after 
stating that the sale was made by a trustee for sale under a will, it 
was stipulated that the purchaser should not require the cesiuis 
que trust to join in the conveyance, but should accept a convey- 
ance from the trustee alone. 

The purchaser's counsel not being satisfied with the title, wrote 
the following opinion : — " I am of opinion that it would not be 
prudent for the purchaser to take a conveyance from the present 
vendor alone, for it is very doubtful whether the appointment was 
a good execution of the power. I am rather inclined to think that 
it might, notwithstanding many difficulties in the way, be held ia 
equity to be a substantial performance of the power, but it is too 
arguable, not to say doubtful, a point for the purchaser to run the 
risk. In addition, even admitting (which, however, is not quite 
clear) that the case of Thornton v. Bright (2 Myl. and Cr. 230) haa 
settled that, under a general power to appoint to children, an ap- 
pointment to trustees is in equity a good execution of the power over 
a legal estate ; yet it is to be observed that there cannot be a doubt 
that at law such an appointment must be bad ; and it is, therefore, 
difficult to see how the legal estate can be in the vendor. Strictly 
speaking, this would necessitate the joining of all the cesiuis que 
trust under the appointment (supposing it to be valid), but I think 
the purchaser need not insist on this. 

However, if the parties to take in default of appointment, or their 
representatives (including the heir-at-law of the testator), will join 
in the conveyance, the purchaser may, on the other requisitions being 
satisfactorily answered, safely complete. — W. H." 

The vendor, who appears to have before consulted couneel, pro- 
bably with a view to framing proper conditions of sale, obtained the 
following opinion from his counsel :~-" Bome doubt may, as stated 
in my former opinion, be entertained whether the will of the widow 
was a due exercise of the power of devising the estate among the 
testator's children and issue, and whether she could give the exe- 
cutor, under her will, a power of sale over the property. But upon 
full consideration of the pointi and after reference to the authorities. 
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I am of opinion that the power, though not duly exercised at law, 
would be held to have been duly exercised in equity (&ee Kenworthy 
▼• Bate. 6 Ves. 796 ; Bullock v. Fladgate, 1 Vea. and Beam. 471, 
478 ; Standen v. Standen, 2 Yea., jun., 589 ; see also Wyham y. 
Wyham, 1 8 Yea. 395) ; and that the vendor can compel the pur- 
chaser to accept the title and a conveyance from the trustee of the 
widow's will without the concurrence of the heir-at-law and persons 
entitled in default of appointment. — £. Y." 

The opinions of the two counsel, though in accordance as to the 
point of the execution of the power, being so opposed as to the 
practical result thereof, a case, with the two opinions, was laid before 
an eminent Queen's counsel for his opinion. He wrote as fol- 
lows :— -" I am of opinion that the will of the widow is a due exe- 
cution in equity of the power of appointment in question (Ken- 
worthy ▼. Bate, 6 Yes. 793, and Thornton v. Bright, 2 My. and 
Craig. 230). But it is an invalid appointment at law. So that the 
real question is whether the surviving trustee can, by himself, confer 
the whole leg^ and equitable estate, or is relieved from that ordinary 
obligation by the special terms of this contract. I think the 8th ' 
condition does not relieve him from this common duty. That con- 
dition will not be construed as conveying sufficient notice that the 
legal estate was not in the trustee, or that the purchaser was not to 
have the legal estate unless the trustee could convey it. I am also 
disposed to think that the trustee has not the leg^l estate, or if he 
bas that it is liable to be defeated by the entry of the testator's heir 
for condition broken. If the trustee has not the legal estate, it will 
probably be held to be vested in those who, under the testator's will,, 
are to take in default of appointment. I am therefore of opinion that 
a court of equity would not compel the purchaser (under the con- 
ditions of sale referred to) to complete his purchase, and to take a 
conveyance from the trustee for sale under the widow's will without 
making parties the persons entitled in default of appointment, and 
probably the heir at law of the testator. — E. J. L.** 

It will be observed that the last counsel, and also the vendor's 
counsel, though he appears formerly to have been less decided, 
were of opinion that the power was well executed in equity. The 
purchaser's counsel has expressed himself with more caution, and 
probably not without reason. The power was (in effect) to appoint 
to and amongst the children and their issue, without any mention of 
the extent of the estate to be taken by them, if the words, " their 
issue" were not a limitation. On this point the case of exp. Wil- 
liams (1 Jacob and Walker, 89) is in favour of the opinion that the 
execution was good in equity. There a devise of real estate (which, 
hoirever, was afterwards sold under the compulsory clauses of an im- 
frpvemeut act) was made to the teitator'a widow for life, to be by 
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as should be liTing at the widow's death. The widow appoiated the 
produce of the compulsory sale amongst sudi of the cfaHdren of Inr 
deceased husband* and their issue, as should be survimg at the tiaie 
of her death, in the manner and ia die proportion foUowiug, ins.,*-* 
to A. W. (a son), or in case cl bis death to his surviving cfaildrra, 
equally to be divided between them, the sum of £150 ; and in the 
same manner a like sum- of £150 each to the other children* or in 
.case of their deaths to their surviving children vsepectivdy ; and she 
also appointed a share to the children of a deqeased child of the 
testator. It was objected that as the power was to appoint among 
the children and their issue, it must have been meant that the issue 
were to take jointly with their parents, and that an appointment ia 
the alternative could not be justified* Also, that as the children and 
their issue were to take, jointly, tbe appoiotmeat to the issue of the 
deceased child could not be good, for tbe children could not take at 
all when the parent was dead. 

The Master of the Rolls (Sir T» Fktmcr) said* " The fallacy lies 
in taking the words ' children and their issae,'^ to denote tbe manner 
in which the estate ia to be given, instead of the persons to whom it 
is to be given. All are equally objects of the power, and it might 
be executed in favour of any of them. The children and their issue 
are enumerated as the persons amongst whom the widow vras to dis* 
gosa of the estate." 

Some of our readers may feel a difficult as to the appointment of 
the proceeds of the sale being good, as the power was to appoint tbe 
egiate. As to this we may observe, that it is established that such 
a power includes a power to sell, so as to enable the donee to give 
the proceeds, instead of the lands, in ^peeU, In the case of Roberts 
i. Dixall (2 £q. Cas. Abr. 668), Lord Hardwicke said, '' It was 
'admitted that the father (who had a power to appoint and divide 
the estate) might have appointed part of the estate to be sold and the 
money raised by such sale." And in Kenworthy v» Bate (6 Vesey, 
793), where the parent had an ezclnsiye power of appointing the estate 
to any of his children, and be gave the estate to trustees to sell and 
divide the mo^ey amongst the children, the Master of tbe Rolls held 
that, as it had been determined in Long v^ Long (5 Vesey, 445), 
that a power to charge includes a power to sell» it followed that a 
power to give the fee simple of land included a power to sell, for 
the purpose of giving the money instead of the land. 

As to the point raised by the purchaser's counsel, that the ap* 
poiotment did not give the trustee the legal estate, we bave been 
favoured with the following, note of an opinion of counsel, on a case 
somewhat similar to the above : *' When a power of appointing 
among specific ob^cts is given, an aj^oiatment to a tfu$te9 for such 
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objects isx>f doabtfill oharaet«r as regards the right* of saoh atra«tee 
or oi parties deaHnj^ with him. If it had been to appoint '* in sndi 
manner and form/* &a., the appointment might have been god'd 
(see Trollope v. Linton, 1 Sim. and Stn. 577 ; Thornton v. Bright, 
2 Myl. and Or. 2d0 ; Limbird v. Grote, 1 Myl. and Ke. 1 ; 8 
Preston on Abstracts, 243). In a note to 12 Simons, p. , it is 
said that on a power to appoint to children, an appointment to a 
stranger in trast for the children would, in construotbn of law, be 
an appointment to the child, so that the nomination of the btranger 
as a trustee would be rejected." We have not been able to find this 
reference in 12 Sim. or elsewhere, but probably there may be such 
a note in one of the reports. 

With refspect to the case of Thornton v. Bright, so often referred 
to in the above opinions, we may observe that in the court below it 
was held that the rule which established the validity of a gift to 
trustees for the separate use of a married daughter, under a general 
power to appoint to children, was confined to personalty, and did not 
apply to real estate, bat on appeal to the Lord Chancellor the deci- 
cision was reversed (2 Myl. and Cr. 230), and the rule was held to 
apply as well to real as to personal estate, and to a- legal as well as 
to an equitable estate (see 2 Sugden on Powers, 276, 277, 7th ed.). 
The L.C. said : ** The argument assumes that under such a power 
[viz., to appoint in favour of children for such estate and estates 
charged with such annual or gross sums, and in such manner and 
form as he should think fitj the donee could not for any purpose 
create a trust. [The appointment, so far as objected to, was of the 
rents of the estate to a trustee for the separate use of a married 
woman.] * * The objection, therefore, is not that the appoint- 
ment is not within the terms of the power, but that such a power, 
to be exercised over land, including the legal estate as well ^^ ^^® 
beneficial interest, must be confined to creating a legal estate, ^^^ 
cannot create a trust. * * Alexander v. Alexander (2 Ves, sen. 
640) -establishes that under a power to appoint a personal f\ind in 
such proportion as the donee should direct, an appointment to otie 
of the objects for life, to her separate use, was good. * * Tfhe 
case of Hervey v. Hervey (1 Atk. 561) where Lord HardwicTce 
held that a power to jointure was a power to create a legal estate, 
and was not well executed by creating a trust, but he nevertheless 
considered the wife as entitled to her jointure, and decreed accord- 
ingly, is no authority to show that such a power as is found in this 
case cannot be executed by creating a trust ; but it does prove that 
where there was at law a failure in the execution of the power, this 
court gave to the object of it, being a wife, the frill benefit of it. * * 
It was contended, however, that the rule does not apply to lands, at 
least when the subject of the power is a legal estate in lands. No 
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eaie wai eited in rapport of ;tW» fMfMMttion : againtt It there are 
•ererAl. The firsi of tlie«e is Tttt y. Jaektoo (2 Brown's C. C. 51). 
^ ^ In Crompe ▼• Barrow (4 Vesey. 081) the subject of the 
power was leasehold property in tnut. ' It is^ however, an aathoritjr 
that an apppiotment to th« separate n»e of a married woman is a 
good appointment apder a less exten^Te power than this. The 
appointment in Ken^orthy ▼• Bate (sapra) where th.e. power was 
over A legal estate in land* was . supported upon the authority of 
Long T. Long (5 Ves. 445). Thwaytes v. Dye (2 Vem. 80), and 
Roberts t. Dixall (1 Atk. 607 ; 2 £q. Cas. Abr. 668). How, then, 
can it be contended that such a power as this over a legal estate ia 
lands can only be executed by creating legal estates ? If the con- 
trary be; the law, where then is the difference between such appoint- 
nients over personalty and over land, and what is the ground of the 
difference which this decree establishes ? The cases of Beunet v. 
Davis (2 P. Will. 316) and Doe v. Martin (4 Term Rep. 64) were 
cited to prove that if there were any objection in the appointment to 
trustees, the wife's right would be the same in equity ; but in my 
view of the case it is not necessary to resort to that ground*" Id the 
Supplement to Mr. Chance's work on Powers, we fiudthe following; 
Tlie question whether, under a power to appoint rea] estate to chil- 
dren, an appointment can be made to trustees, in trust for tbem, 
was a good deal discussed in Thornton v. Bright. There freehold 
estates in Ireland were settled (subject to prior life interests) ** to 
the use" of all, or such of the children of a marriage, for such " es- 
tates," &c„ " and in such manner and form" as the father should 
appoint* By his will he appointed two-thirds of the estate 
" to the use of [trustees} and their heirs" upon certain trusts for his 
two surviving daughters, including a trust for the separate use of 
one who was married, and who afterwards was the only survivor, 
and the L.C. held that the power was well exercised, and that, as it 
would appear, at law. The limitation to the trustees seems not to 
have been expressly confined to the lives of the daughters. ' The 
appointment contained ulterior limitations, upon which there was 
no final decision ; but as to some, at least, of which, it was admitted 
there was an excess. The words in the power *' to the use" of the 
children seem to have been taken — not in their strictly technical 
signification as now commonly used in the limitations of freehold 
estates, but according to their original meaning — '* for the benefit" 
of the children, and the words "in. such manner and form" were 
relied on." It will be seen that Mr. Chance considers the power to 
have been well exercised at law ; but this is very doubtful, and it is 
to be observed that the three counsel in the above case agree in re- 
garding the appointment as no/ being valid at law, but only good in 
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CORRESPONDENCE. 

Littleton's Tmures-^Daetrw 0/ 

Gbnixbmbn,— Id reading your ezoeUent edition' of LUthton'a^ 
Teimm, I have encoantered the following diffioolty, which |ierhapB 
yon will do me the favour of elacidating. Littleton aays, sect. 664,. 
" If tenant in tail enfeoff his heir apparent, the heir being of full age 
at the time of the feoffment and after tenant in tail dieth, this is no 
remitter to the heir, becaase it was his folly that being of foil age he 
would take snch. feoffment. But such folly cannot be adjudged ih the 
heir being within age at the time of the feoffioaent.*' In accordance 
with the doctrine yon say (note to sect. 659, p. 1 14)} " there is no 
remitter where he who comes to the defeasible estate comes to it by 
his own act or his own assent whilst under no disability. Hence 
the defeasible estate, to entitle the party to be remitted, must be 
made to him during infancy or coverture, or must come to him by 
descent or act of law/' So far everything is perfectly intelligible^ 
but a little further on, you say (p. 1 Id), that the case of Doe dem. 
Daniel v. V^oodroffe decided " that a person entering under an in- 
strument which operates under the Statute of Uses, or a deed to 
vhich he is a eonaenting party, is, nevertheless, capable of being 
remitted to any more ancient title that he may have." The sentence 
m italics appears to me directly contradictory of the two former 
quotations. Am I to understand, that at the present day there is 
no remitter, where the person taking the defeasible estate takes it 
under a deed to which he. whilst under no disabilitv was a consent- 
ing party, or that in such case he would still be remitted to his older 
and better title ? If the former be the case it would seem that seM* 
664. of Littleton has been overruled, and is not now law, and that 
your first assertion is erroneous ; if the latter, then Doe dem. Daniel 
v. Woodroffe« (or your statement of it) is incorrect. 

In Sheppard's Touchstone, p. 156 (6th edit, by Billiard), it is 
. said that '* if tenant in tail make a feoffment in fee on condition, and 
dieth, and the issue in tail within age doth enter for the condition 
broken, in this case he shall be in first as tenant in fee simple, and 
heir to his father, and then shall be presently remitted; but if he shall 
he of full age he shaH not be remitted;" and the reason given for the 
latter proposition in a note subjoined to this passage is, " because he 
might have had his formed on against the feoffee, and the entry for the 
condition is his oton act," thus countenancing Littleton's doctrine, 
that a person taking the defeasible estate by his own act or asient is 
not remitted. See also, Co. Litt. 202, b, and 347, b. 
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The only difficulty, then, coDsists id Doe dem. Daniel ▼. Woodroffe, 
as fttated by you at p. 115, and as to this I may mention that I have 
very carefully perused both the Law Journal report, and that by 
Meeson and Welsby of this case when before the Cqurt of Exche- 
quer, and the abridgment contained in the Law Journal Digest for 
1845-50 of the same case when before the House of Lords on ap- 
peal ; but can discorer nothing to warrant your deduction from it ; 
and, indeed, in that case the party remitted, so far from obtaming 
the lesser estate by his own act or assent, derived hia title to it 
under a will. Lord Cranworth (then Rolfs, B.) certainly said, that 
" where a party in possession of land under a defeasible title acquires 
a right to assert an older and better title, not by action, but by 
entry" (^or as Littleton baa it, sect. 693, where his entry under the 
defeasible title ia congeahk), '* then, the circumstance of his having 
acquired the possession by his own voluntary act, will not prevent 
the application of the doctrine of remitter" (10 Mee. and Wels. 633a, 
S. C. 12 Law Journ. N.S. Ezch. 159) ; but this is obviously a very 
different thing to the case of a person acquiring the defeasible estate 
itself by a deed to which he is a consenting party ; and Littleton 
expressly excepts the case of such estate being taken by deed in- 
dented, in which case he says there is no remitter (sect. 693).. It 
is to be observed, also, that in the instance cited from Shep. Touch., 
the son's entry was not congeable, for the feoffment, having then .a 
tortious operation, worked a discontinuance, and the son had no right 
of entry under the entail, but a. right of action only. It is, however, 
only fair to observe that I have not been able to obtain a perusal of 
Doe dem Daniel v. Woodroffe, as reported in the Jurist and House 
of Lords Cases, and it is just possible that some fticts may there 
appear which are not set out in either the Law Journal or Meeson 
nd Welsby, though this seems extremely improbable. — I re- 
main, &o.i Litcab Cordbs. 

The Woodlands, near Newport, 13th April, 1854. 

P.S.— We are obliged to Mr. Cordes for the above communica- 
tion, and intend to give our views on the matters referred to; but 
we shall be glad in the mean time to have the opinion of any other 
gentlemen who have given, or may be willing to give, their atten- 
tion to the case of Daniel v. Woodroffe. — Ens 

Littleton's Tenures — Hal/^ blood — Descent, 

GBNTLSMSN,<-^Having been much pusszled by the two last ques- 
tions in sec. 8, p. 126, of <' Littleton's Tenures," now publisbmg by 
you, I shall feel obliged if you will inform me whether the following 
is a correct solution of them. 

In the first place I take the pedigree to be thus : A man by his 
first wife has a daughter and a son (say John), and by his second 
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wife a Bon ^«ay Heniy) only ; and m seMii, &c., is mentioiied, I 
suppose tlie ijuestioa relates to the law as it stood previotts to tbe 
passing of 3 & 4 Wm. 4, e. 10$. 

This heing the case, I think the Esther hairing purchased an estate 
in fee, upon his death it would go to his eldest son (John), and that* 
upon John's decease, without issue, his hrother Henry would tike» 
and not his sister; for, although John hy entry, &c., made himself 
At root of descent, his sister could not take as his heir, for '* who- 
ever would make himself heir to the person last seised most show 
himself heir to his read or supposed ancestor.^ A lather cannot be 
of half-blood to his children, therefore I am of opinion that upon the 
death of John bis brother Henry, and not his sister, took, for, the 
estate going in the male line, his sister, although she was heir to foer 
brother John, could not make herself heir to his ancestor ; foot I 
think that John might have prevented his half-^brother from inhe* 
riting previously to his sister by deed limiting the fee to his heirs 
female. — I am, &c., 

A StTBSCRIBER TO THX LaW StCTDBNTS' LlBftA.RT. 

NoTB.— We have received several communications respecting 
some points arising out of Inttleton's Tenures, and we are glad to 
find that the method of editing that work is approved, and that the 
object of it (as r f the other works), viz., to excite the curiosity and 
keep alive the attention of the student, has in some degree been ob- 
tained. It is not often that law books have the effect of interesting 
the readers thereof, and, therefore, we take it as a favourable sign 
that some of our subscribers have been interested with the " Tenures," 
and the questions given thereon. Among others received is the 
above communication, which we insert, as it may be useful to ont 
readers. The questions referred to by our correspondent we may 
mention for the benefit of those of our readers who may not have 
the work, are the following : *' There are two half-brothers ; thdr 
father purchases lands, and dies ; one brother obtains seisin, and dies 
without issue, but leaving a sister ; who is his heir ? Could the 
brother who was seised, by any and what means, prevent the half- 
brother from inheriting previously to his sister ? (see notes to Sects. 
4, 12).*' We have to observe, in the first place, thdit the supposi^ 
tion of our correspondent that because seisin was mentioned, the 
questions must necessarily relate to the old law, is not well grounded* 
For we expressly stated in a previous number, when noticing the 
plan of editing the works, and of framing the questions, our object 
was to keep the student on the watch, and to exercise his faculties, 
and for these purposes we have frequently put the questions in sucit 
a way as to require consideration before they are answered. The 
statements in the first of the questions referred to, to the efieet thact 
there are two half-brothers, and that their father purchases lands 
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might liftTe soffioed to show the rfa4er that the question was in* 
tended to apply to the new law of detoeiitfl. Under the old law it 
would not have mattered whether the father purchased or not, for 
the seisjn of the son would have made him the root or stock of 
descent* but under the new law the fact of the father bdng a pur* 
chaser is of great importance ; for the descent is to be traced from 
him notwithstanding his son's seisin. We mentioned the seiiin to 
give . the student a more forcible idea of the new rule of law, and 
of its contrast with the old doctrine. On the death of the son 
who obtained seisin, without issue, notwithstanding such seisin, the 
Irotber would take the land and not the sister ; for the descent is to 
he traced not from the party last dying seised, but from the pur- 
chaser, which in our case is the father. Still there are acts by 
which the son whilst seised might have given his sister of the whole 
blood a priority over his half-brother, but these could ^ of course, 
only be by making him the stock or root of descent, in the manner 
pointed out in the notes to sects, 4 and 12. 

Qur correspondent, assuming that we meant to speak of the old 
law, gives his opinion that, on the death of the brother seised, his 
brother of the half-blood would be preferred to the sister of the 
whole blood, but this is in express contradiction to the well-esta- 
tablished maxim which uniformly prevailed prior to the New Inhe- 
ritance Act, thht possessio fratris de feodo simplici fecit sororem eu$ 
heredem* Our correspondent supposes the sister could not take 
because she could not show herself heir to her real or supposed 
ancestor. We are inclined to think that there is some ingenuity in 
thiSf as there certainly is novelty. Our correspondent means that 
as the living half-brother would, if the descent were to be traced 
from the ancestor (real or supposed), be heir to the estate, so he 
must take notwithstanding the seisin of the deceased half-brother. 
But he is mistaken in saying that the sister could not make herself 
heir to the ancestor in the lifetime of the half-brother : it was suffi* 
cient for her. to show that she could by possibility be heir to the 
real or supposed ancestor, and then the existence of the half- 
brother, who never could inherit to his deceased brother, would not 
he any impediment. 

.Qur correspondent is also wrong in supposing that John could have 
prevented his half-brother from inheriting previously to his sister by 
lipoiting the fee by a deed to his heirs female ; no such limitation 
could be made with any effect, for it is well established that a new 
mode of inheritance in fee simple cannot be created by a subject, 
,and that, therefore, a limitation to a man and his heirs female 
: (which is an estate unknown to the law) would be void (see Litt. s. 
31 ; 2 Black. Com. 115 ; Noy's Max. p. 71, n a, by Byth. ; Co. 
Litt. 27 a). 
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LUtUiim — PosaesMumofCotenamis. 

Gbntlsmbn, — On reading your edition of Littleton, I find, at p. 81, 
a statement that by the 3 & 4 Will. 4., c. 27, s. 12, the possession of a 
eo^parcener of more than his share of the property shall not be deemed 
to be the possession of the other co-parcener. Now I naturally coi\« 
eluded that this provision was confined to co-parceners, but on turn- 
ing to the statute, I find it also applies to joint-tenants and tenants 
in common. I think you should mention this, lest others of your 
readers should be misled. — I am, &c.. 

Lector. 

NoTB. — We teg to thank " Lector" for his communication, as 
we are desirous to make the works comprised in the " LIBRARY " 
as perfect as possible. We should mention that the note is appended 
to a section of Littleton, treating only of co-parceners, so that it was 
natural to confine the note to such. However, our readers had 
better note the omission, which will be supplied in the next work, 
viz.. Coke's Comment. We may add that there was an earlier case 
than that of Culley ▼. Taylerson (mentioned p. 81 of Littleton), as 
to the retrospective effect of the provisions of sect. 12 of the Act, 
but it was only at Nisi Prius. The case is Doe dem. Holt v. 
Horrocks (1 Car. and Kirw. 566), and the judge (Mr. Just. Cress- 
well) there ruled that the statute operates to make the possession of 
tenants in common a separate possession from the time they first be- 
came tenants in common, and not merely from the time time of the 
passing of that statute* The same rule will of course apply to 
joint tenants and co-parceners. The decision in Culley v. Doe dem. 
Taylerson was, that one tenant in common who has been out of po£- 
seasioD for. twenty years prior to the Act, is barred by sees. 2 and 
12 of the 3 & 4 Will. 4, c. 27, from bringing an ejectment. 

i 

GsNTirBMBN, — I do not wish to appear as a complainant, but really I 
should have been glad if, instead of merely giving questions like those in 
. iiQHc9 in your Lib. Edition of Littleton, you had furnished theAnswers 
also. I have felt great difficulty, in several instances in making opt 
the correct answers, and should have been better satisfied to have 
. hi^d your answer in the book. You have tpld us that the " Ques- 
. tions*' embrace every proposition in the text, and you might have 
, added some matter not in the text, which, however, I do not consi- 
der an i^dvantage; as an instance — -I should like to know what is 
. meant by the italic portion of the following, at page 125 : " Can a 
laaternal inheritance be turned to a paternal one in such a way ? " (or 
vifie vfr«4. »e9 Cam. Dig. tit,, ** Estates " A., citing Cp.Litt. 13a). 
. As I have neither Com.. Dig. nor Coke's work, I am unable to say 
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what it is yon ■!•»■» msA wfll tfawvfan Jhuik fta for the informa- 
tton« either l^ letter or through the Magazine,-— I am, &c., 

S. C. L. 

NoTB.-— We do not conceive that any complaint can be fairly made 
to ovar having interted qneations to which answers are not to be found 
in the body of the work, particularly as we stated that our object in 
■o doing was to leave something for the reader to work oat for him- 
self, so as to give him a habit cf self-reliance, and to keep him on 
the alert, whilst engaged in the study of the work. With respect 
to the particular question referred to by our correspondent, which is 
-—whether a paternal inheritance can .be turned io a maternal one 
-*-it is hud down in Comyns' Dig., ui supr^ : '* If a man gives land 
to A., and his heirs of the part of his mother ^ the words '* of the 
part of his mother ** are void ; for none can create a new inheritance 
or descent not allowed by law.-^Ens. 


BIGEST OF RECENT GASES, 

EQUmr PRACTICE. — Procedure Ameitdmettt Act, 9. 48— 
Direction Jor sale instead of foreeloswre, amoemt of depoHt, form of the 
order lante, pp. 88, 89] .—The amount of '* reasonable sum of money" 
to be deposited in court when a sale is asked histead of a foreclosure, 
under the 48th sec. of the statute 15 & 16 Vic. c. 86, is such a somas 
will prdiably cover all possible expenses of abstracts, investigation of 
title, '&c., and also of an abortive sale. The form of sueh an order 
is, " Certify within one week the deposit made, and let there be a 
sale ; if property not sold within six months then let there be a 
foreclosure." Bettamy v. Cockle, 23 Law Times Rep* W. 

FRAUDULENT CONVEY ASCE.— Bankrupt— TroHsfer frwi^ 
dulent under 13 EUg. c. S-'-^Tranefer void as against suboepient eredi- 
tors. — ^The following decision certainly shows the inclination of the 
courts to carry the doctrines of fraudulent conveyances to their fall 
extent. The goods of B., a trader, having been seised under tiji. fiu 
by the sheriff, F. paid out the sheriff, who executed a foiU of sale to him. 
B. had other creditors at the time, and an agreement was ezeculed 
by B. and F., unde^ which F. was to hold the goods for a certain 
time, and re-transf^ them to B. on repayment of the sum paid to 
the sheriff; it was held that the object of the transaction was not 
merely to relieve B. from a forced sale under the execution, but, with 
Ihe l^nowledge of F., to protect the goods from the other 


and thin the sile> wu toid xmAa: ibe 19 £li%^ e. 5^ aiid an acstrc^ 
bankniptof by B. SnMf, tliat.tiie sale woukl haw bcaa alM KOii 
» agaiiiatperMO» who beoame ctedihin suboe^iittntly to it« if: they 
might hare been deiiqrafi or dcfhnided' hereby* GrikMrnaml Ama^^ 
tktr ▼. JPktf^er, 18 Jar. 226. 

INS0LV£NT.--~5 ^ 6 Ftff.. c. US. md 7 ^ 9 Via. e. 96« — 
BM frtmMaOhf emkted at credkor's nfmst > barred.-^Vfhtae a. 
party who petitimia £or his proteotioa under thfr insolvent AiCt»» 

5 & 6 Vic., c» 116» and 7 & 8 Vie.» e. 96, omtta a debt from his 
schedule^ with the knowledge and consent, and thpoagh- the eontri- 
vance and proeurement of the party to whom it is owing, the debt 
is barred. (WUkin ▼• Manning, 18 Jur. 271.) If the. iooolvent 
had given a new security for the debt, and the crediter then 
soed him tiiereon, he would not be liable ; on the authority of those 
cases in which it has been held that a warrant of attbmey and 
cognoTit given under similar dromnstanfies to tfafEi, Under the former 
insolvent Acts (of which tiM principle* is the same as undor the Pro- 
tection of Insolvent Acts), eoald not be enforced. (See Talnram r. 
Freeman, 2 Crompt. and Mees. 451 ; Jackson v. Davidscm, 4 Barn, 
and Aid. 691). 

RAILWAY. — LwhUity to mahiaU Feneea-^Highmmf tie^ainimgi 
Railway, 8^9 VicL e. 20, s. 68. — ^There have lately been three 
decisfons of some importance respecting the liabilities of railway 
companies for injuries to cattle getting on their lines, and in con- 
nection therewith, as to the duties of the company to keep the gates 
closed, and the fences adjoining their lines, in proper repair. In 
Fawcett v. York and Midland Railway Co. (16 Qu. Ben. Rep. 610; 

6 C. 15 Jur. 173; 20 Law Joum. N. S., Q. B. 222), it was held 
that a railway company is, under the 5 & 6 Vict. c. 55, s. 9, bound 
to keep the gates at the ends of level crossings closed against all 
persons or cattle upon the highway, whether lawfully there or not, 
and they are liable to an action for an injury ariwoig from a breadi 
€d that duty. In Ricketts v. £. and W. India Docks and Birming- 
faam Junction Rail. Co. (21 Law Joarn. N. S. C. P. 201 ; S. C. 16 
Jar. 1072), it was hdd that neither under the Railway Clauses Con* 
soKdation Act, 8 & 9 Vict c. 20, nor at common law, is there any 
oUigation on the part of a railway company to fence the railway,, as 
against any other than the owners or occnpiera of the adjoining land. 
In the third case we refer to, it was hdd, that a. railway company are 
not either at common law or under the Railways Clauses Consolida- 
tion Act, 8 & 9 Vict. c. 20, s. 68, bound to fence against cattle 
straying on a high road rnnning ^^nng^idit of their railway, and they 
are therefore not liable for an injury sustained by such cattle in get- 
ting from such high road upon their railway through a defect of the 
fences, although the cattle had strayed on the high road without any 
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hoA of tiMir owner. Tte MmuJknlmr, 8kt§UU. mid LkMinMrt 
Rrih/mf Cm^pmsf, mpp9.; Wdlu mi Amthir. rup^., 18 Jor. 268. 

VENDOR AND PURCHASBR.— Ci«iyv ^iekU^LMiUif •/ 
pmrekuer to see to the t^iaOhm ef |wrdbM«MOMy. — ^It is tetded 
tbat land devbed to exccatora, sabjeet to a general chMrge of debtSt 
or in tmat to pay delits gcnerallj, will enable tbe execntora to lelU 
and make a good title to the land, and that a parchaaer b not 
bound to see to the application of the pnrchase*money. It is also 
settled that if a trust be for the payment of specified or scheduled 
debts, or for payment of all legacies simply (not including debts) 
the purchaser is bound to see to the application of the purchase- 
money: in the latter case because the legacies are specified as 
distinctly as debts that are sdiednled. But if the trust be for the 
payment of both debts and legacies generally, then the purchaser is 
not bound to see to the application of the purchase-money in 
the payment of the legacies, although they are specified in 
the will, because to do so would involve him in the necessity 
of seeing to the payment of debts generally, that is to say 
to the due performance of an unlimited and undefined trust. 
A testator who was seised of a freehold estate at N., subject to a. 
mortgage, and also to freehold estates at A. and S., devised the N. 
estate to the plaintiffs, and charged his estate at A., and his per-, 
sonal estate, with the payment of the said mortgage- debt, and of two 
legacies and of all his other debts ; and if the said estate at A., and 
his personal estate, should not be sufficient for. that purpose, then he 
charged the estate at S. with the deficiency. The estate at A. and 
the personal estate were exhausted in the payment of tbe testator's 
debts, other than the said mortgage. The estate at S. was sold by 
the executor, the devisee for life, and the heir-at-law of the testator, 
to a party through whom the defendant claimed. Upon a bill filed 
to make this property liable in the hands of the purdiaser to the pay- 
ment of the mortgage due on the property devised to the plaintiflT, it 
was held that the specific mention of this debt, with the other debts • 
of the testator charged by the will upon the property at S., did not 
create an exception to the rule that where there is a general charge, 
of debts created by a will the purchaser is not bound to see to the 
application of the purchase* money, and therefore that the defendant 
hdd the estate free from the said .mortgage debt* Rohiimon v* 
LowaUr, 23 Law Tim. Rep. 17. 
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LETTERS ON SIMPLE CONTRACTS. 


[Continued from p. 214.] 

Contracts in restraint of trade [continued from p. 214]<— fFartf 
T. Byrne — Whitiaker ▼. Howe — Questions on Letter VL [pp. 
197—214]. 

We have not stated the case of Whittaker v. Howe> and the objee* 
lions thereto, suflficiently at p. 209, and we now, therefore, avail 
oarselves of the opportunity of supplying the deficiency, and also, 
with a view to the clear nnderstandiog of the objections to that de- 
cision, the eailier case of Ward v. Byrne (5 Mees. and Wels. 548). 

Ward V. Byrne — Restraint not limited in space, and extending to 
aO modes of carrying on business — Whittaker v. Howe — Not to 
practise as solicitor in Great Britain for a limited time. — In the case 
of Ward v. Byrne (5 Mees. and W. 548), the court, holding that a 
bond entered into by the defendant prevented him (if valid) gene- 
rally* from setting up in business on his own account as a cofed- 
merchant, or being employed by any other person in that business 
for a certain time limited in the bond, held as a consequence that 
the bond was void in law, as this would be a restriction unlimited in 
a point of space, " The parties" said Lord Abinger, C. B., " stand 
thus — ^The defendant served the plaintiff in his capacity as a coal- 
merchant, probably to keep his nccounts ; and if the plaintiff had 
limited the restraint to his accepting any office as a clerk to a coal- 
merchant within a given distance, so as not to prejudice the plaintiff, 
that might have been reasonable. But the construction which the 
court have put upon the contract is, that he (the defendant) is not 
to become a coal-merchant, or serve one in any cajpacity whatever 
for the space of nine months. This restriction extends to all parts 
of England, aild to every species of engagement by which this per- 
son during that time could gain a livelihood by bis trade. What 
protection could the plaintiff require to an extent like this ? Can it 
be supposed, that the plaintiff's trade could be prejudiced by this 
man's entering into the service of a coal- merchant in Scotland? The 
obligation which the defendant undertakes by his bund is, that he 
neither shall be nor serve a coal merchant in any capacity for nine 
months. That goes so far beyond what the plaintiff could require, 
that it is an unreasonable restrictit)n. It is void on both grounds." 
And per Parke, B. — •• The question is, whether the restraint is not 
void as being against the general policy of the law. The principle 
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on which these cases stand is laid down in Mitchell v. Reynolds 

m 

(1 P. Will. iSl). that the public have an interest in every person 
carrying on his trade freely, and therefore a general restraint of 
trade is void pD a (>rkei|iie of '|)«*bHe ^olicf^ whm ootered into by 
bond or by simple contract." And further : *' It seems to me that 
there is no authority in favour of the position that there can be a 
general restriction limited A>n\y aft to time." Tt might therefore be 
considered, hut for the case of Whittaker v. Howe, which we will 
next notice, that anj^ agraeaMnt iby wbich' a paitf .aicctt to biad 
himself' ii»t to carry «n trmde ekber mkh or wrtlNMBt litxnt -as to tkne* 
is void, if it be not limited as to locality. But in the case of WhtU 
taker v. Howe (3 Bea^ir. 383j|. Lord Lai\g(ialQ, M^ R., held an «gnee- 
ment by a solicitor for valuable ^ooside/atioD not to practise as. 
solicitor in any part of Great Britain for twenty years without the 
consent of the plaintiffs valid, and his Lordship accordiiiigly restrained 
the defendant from practising as an attorney or solicitor in any part 
of Great Britain, in his own name or io the name ef any other 
person, and from endeavouriitg to induce any persons, olientfi of the 
plaintiff, to cease or abstain from emj»lojii:\g the plaifitiff as their 
attorney or .solicitor. A writer in the Jurist (voL vi. pt. ii. p. 23£) 
observes: — " The Master of the Rolls appears^ ih^celore, to have 
coQsidered that the rule is not merely that a general restriction, on 
trade is void, but that every restriction on trade is void, subj^ect to 
this among other exceptions, that if it can be shown that the par- 
ticular restriction before the court i» not de facto injurious to the 
public* and is not unreasonable, as regards the protection of the 
contracting party, having regard to the nature of the buswess to 
.which ihe restriction applies, then the geoecal rule •does not ARP^^* 
an4 the contract may be supported. In this view of the case Whit- 
taker V. Hove, although at first sight it seems incoDsistej»t \pith the 
cases in general, and in particular with Ward v. Byrne, will .be faund 
perhaps oot to im^ugm the a^uthority of that case; for Althoi;^, in 
Ward V. Byr^e, the circumstances^ so far as regards time and locality, 
were of ezaptly the same nature .as in Whittaker v. Howe« yet in 
Ward V. By^-ne it woyld seem, froo) what felt from the. Judges, thiit 
the determipation was p^irtly grounded on this — that the jestrictioq, 
to the extent to which it was carried^ was ^ot necessary for the pro- 
tection of the contracting party, and the-refore there was nothing to 
displace the application of the maxim, that as tending to the wkb*- 
drawal of the restricted party from serving the public, and as tmdijfg 
to preclude him from using his trade as a pieans of subsistence, it WM 
against put>lic policy. It cannot, however, be denied that the ca^e 
of Whittaker v. Howe to some extent modifies, if it does not actually 
clash with, the doctrine of preceding c^ses, and unless that case is 
overruled, the principle ipu^t noW| a9 we ^pprehe^d^ he cpiisideKed 


•isWWifcar 6*i't^!rf»infiK tbfiltnAtfi^. "^^ 

thfe— ^tfeiit a resttlctiim Upcm fr*fe- ^efffewifty, wMrdut iny li^lt as 
to BocaiitT, is bat), txnTtn tbe tiatKi^e of tb« btrsfitiess to whidh it 
itsfbra » such that ttre prtffectfcm of the contracting party' may 
require so extensive a restriction, and that the pubh'c intef^t cbtay 
Wit Be-dsmaged'hy the wirhtdfa^mc! of the servltfes of the individual 
reBtitmrcfd.' 

In the case of Nicholls v. Stretton (ante, pp. 210. 21 1), the ct)tii1««l 
arguing mfavour of the validity of fft^ rwftrlction in that Cafee refer- 
red to the case of Whittaker v. H6we''tfs siTppoftitig his argument^, 
ittasmnch as there Lord Langdale hefd, thtt Hov^e's agre^ifieht not 
to practise as solicitor or attorney'hi arty part of (5rt8ft firlfatn for 
the space of twrtrty y^ar s, without the consent of Whitfraliei*, was 
valid. Lrtrd Bennmn observed, thut in Whittaker \\ flWe, the 
party wftfrwhirtn* the covenant was rtjad'e might I'ethove' the objtection 
by giving his consent ; whereas, in Nichblls v. Strettbti, the vCill and 
pleasure of tlie party was at the foundatfon of the contVact. Mr. 
J\i«t. P&tteson araid tfeait the rdstriction in Whittaker v. Howe was 
limited to twenty years; adding, hoWeVer, very justly. " I do riot see 
hdw'to reconcile Ward v. Byrn^X^uprd) with Whittaker v. Howe," 

Questions on Letter Vl. 
{Awie,p. 197 to p. 214). 

1. Will the courts enforce a cohtrkct opposed to public policy7 

2. What maxims are applicable to contracts against fiubl c policy? 

3. What is this expression, roost usualDy made use of in order to 
denote- the illegality •of castraetSw^ 

4. How- reaoy aacL> whssk^ kinds of illegality are there affecting 
coDtractB ? 

5. Wtet is Mr. JwU Croesweirs notion of the meaniTig of ** public 
policy?" and what Mr. Baron Parke's? and wjiat Lord Truro's ? 
(pp. 197, 198). 

6. By whom is the question, whether a contract is Y.old as con» 
tnry to public policy, to be decided ? 

7. Covenant tt) pay an annuity; the deed ought to bs enrolled, 
Imt is not ; can the covenant be enforced ? 

8. A grant to charitable uses is not enrolled ; can the covenants 
therein be enforced ? 

9. Is there any distinction betw^sea a cpnlracj: void per se and one 
incidental to an illegal contract ? 

10. Is a bond of mdemnity to sjecure the payment of an illegal 
debt enforceable ? 

11» Where the illegality consists of acts wholly collateral, does it 
affect the validity of the contract ? 

12. Will the omission from the contract of provisions securing 
Ae observance of a sJ;atatoiy en^ctnj^entj make the contract void ? 
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13. Will a partial illegality invalidate the whole of a contract ? 

14* In a deed charging a bene6ce, and which charge is contrary 
to law« there is a covenant to pa^ the money; is that covenant 
enforceable ? 

15. Can illegality be shown by extrinsic evidence ; is there any 
difference in this respect between simple contracts and specialties ^ 
(p. 200). 

16. Under what circumstances can a party to a contract against 
public policy have relief in equity ? 

17. Is there any difference between illegalities which are mala 
prohibiia and those which are mala in se ? 

18. Is there any difference where the illegality is one made by 
statute for the purpose of protecting the revenue? (pp. 200, 201). 

19. Where a contract is not on the face of it illegal, can the in- 
tention of the parties to it be looked at ? 

20. Contract for sale of drugs to a brewer ; can it be shown that 
the vendor knew they were to be applied to the brewer's beer, and 
^ill ]th»t be a defence ? (pp. 201, 202). 

2^. ^fte;: ^he completion or abandonment of an illegal contractr 
will a new agree^nt between them be valid ? Would this be best 
done by a deeid, ^d why ? 

22. Can a lien arise under an illegal contract ? 

j)3. On what 19 \\\p rglf Pv9lv4!Pg^ P9f^^r§cts in unli(pit?c| restraint 
of trad^ founded? 

24. Wbat is Mr. Just. Cressweirs view of the rule avoiding sacb^ 
contracts i and what did liord St. Leonards observe thereupon ? 

26. What was the decision in the Year Book, 2 Hen. 5, as to an^ 
obligation with a condition not to exercise a trade within a stated^ 
town for a limited time ? Would such an obligation be now held 

valid ? (pp. 202. 203). 

26. Wnat is the general rule as to a contract restrammg trade t 

(pp. 203, 204, 208, 209). 

27. Is a contract in total restraint of trade valid ? WUl the ex- 
istence of a valuable consideration make any difference ? 

28. What is the rewon why a total restraint of trade cannot be 

valid ? ^ vj a 

29. Is a partial restraint of trade valid r 

30. Must there be a consideration ? j u * • -. k*. 

31. Must the restraint be a reasonable one? and what is to oe 
looked to in considering this question ? (p. 204 ; see also pp- 

32. Where a consideration appears in a deed, will the courts ex- 
amine into its sufficiency ? (p. 204 ; see also. p. 210). 

33. Is it necessary that the consideration should appear to nave 
been paid in respect of the clause restraining the tradmg ? or will it 
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suffice if the whole contract disclose a consideration in respect of the 
principal matter to which the restraint is only incidental ? (pp. 204, 
205). 

34. If an articled clerk should, in consideration of the instruction 
to be given to him, covenant not to carry on the business of a solicitor 
within a limited space, would it be binding, and on what ground ? 

35« A specialty imports a consideration ; how then can it be ne- 
cessary to have a consideration stated, or at least appearing, in a 
deed in order to support a condition restraining the exercise of a 
trade ? 

36. A. engages to work for his life exclusively for B., but B. is 
not bound to employ A. ? is the contract binding on A. ? (pp. 205, 
206). 

37. A dentist, in consideration of instruction and of a determinable 
salary, engaged to abstain from practising over a district of 200 
miles ; was this binding on him ? 

38. Is a restraint of trade, limited to a certain reasonable space, 
but not limited as to time, valid ? (p. 206; see also, pp. 209, 213). 

39. Is a restraint limited as to time, but not as to space, valid ? 

40. What is the general rule as to the quantum of restraint ? 
(p. 206 ; see also, p. 204). • 

41. Where the limit is indefinite as to time, will it be important 
to look to the extent of district r (p. 206 ; see also, p. 209). 

42. Where there is no restriction as to place, will it be important 
that only certain modes of carrying on the business are restrained ? 
(p. 206 ; see also, p. 209). 

43. Wallis V. Day (p. 207). — Sale by a carrier of his business, 
with a covenant not to carry on such trade except as thereinafter 
mentioned, vix,, as assistant to the purchaser at a salary : is this 
binding ? 

44. Is a covenant not to carry on a trade within a limited space, 
but extending to the whole of the party's life, valid ? (p. 207 ; see 
also, p. 212). 

45. Is a contract, void in part as being an unreasonable restraint 
of trade, valid as to another part not so affected ? 

46. Is a contract, reasonable at the time of entering into it, 
liable to be avoided by a possible inconvenience to a third party ? 
(pp. 207. 208). 

47. Hitchcock v. Coker (pp. 209. 210).— On a sale of a baker's 
business, the vendor contracts not to supply his former customers 
with any bread for several years ; is this binding ? 

48. Under what circumstances will the restriction as to time be 
important ? (p. 209). 

49. Bunn v. Guy — Whitiaker v. Howe (p. 209 ; also, p. 258). 
— Sale by a solicitor of his business and covenant not to practise 
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wHbtn 150 miles from the town, «ilboiit liinit as to time ; ie 
velid ? In rach a oaee the eovenaat wa» not tovpa a ctia e *ip msy. put 
of Great Britain for twenty years ; was this valid ? Can the caee 
of WhiUtaker y. /fouw besofpevied'? (p. 299'; also^ p..2ft8); 

50. What is the test to be applied to the qimHion ofrcfae- veitmiBt 
beings reasonable or not ? 

51. HUchcoek v. Coker(^. 209, 310).— Bosploymeo^'of assistant 
to a druggist at a salary ; agreement not to pmetise within* t h e se 
miles of the town at am^ time thmreafier; £500 to bo paid as li^*- 
dated damages ; was this valid ? can the court examine into the 
sufficiency of consideration? (f^lso, p. 204). Was the^vestraint en- 
reasonable beeaose not limited* to the employer's Ufei er to the time 
of his carrying on bis trade ? (p. 210 ; see also, pp. 212, 213). 

52. Mallan v. May (p. 21iO).*— Employment of aseiatant. to a 
dentist for four years ; covenaikt not to practise ih er ea ftar in the 
town, or any place in Great Britain where the employer practised ; 
was- this void in toto or in part only ? Was it divisible? 

53. "Wlio is to determine whsither the restraint be reasonable or 
not? 

54. Is the popnlonsnesa of the district widiin whMi tiie patty is 
not to trade a material point ? • 

55. Nickolh V. 8ir4Uon (ppw 2T0, 21 0-'^-^'^A^o^d olerk eove- 
nanted not to be concerned after expiration of artiiHes ler any- then 
orjuture cUenta of the master; w«s thi»too extensive? wiaeit a.divi- 
iible covenant ? 

56. Sainier v. Ferguson (pp. 211, 212). — ^E^nployment of aseist" 
imt-to a surgeon, with an agreement not. at any Ume, to practise at 
Ae town, or within seven miles, under a penalty of £500 ; was there 
a sufficient consideration for the agreement ? Was tiie £500 reco- 
verable as liquidated damages ? 

57. Atkyna v. Kinneir (p. 2I2).«~-Where there is a contract not 
to practise within a certain distance, how is such distance to be 
measured ? 

58. Elwes V. Croft (p. 21 2).-* Vendor of businesa covenanted 
not to carry on a similar bnsise«e within a reasonpible distance with- 
out anv limitation as to time ; will the ooufts confine the oovenant 
to the time the purchaser or his aasignee carries on the business, or 
to the duration of the term for which the premises were leased ? 

59. Tailis v. Tallis (pp. 213, 214). — On a dissolution of partner- 
ship of publishers, the retiring partner covenanted not, at any time, 
to carry on the canvassing trade within 150 miles of London, or 
within fifty miles of Edinburgh or Dublin, or in any place m Great 
Britain or Ireland, where the continuing partner might oarvy on 
tt«de ; was the restraint unreasonable to any exteot ? Wliat must 
appear to render suoh a covenant invalid? 
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CO. Ward v« BjfrM£.-—jL clerJc to a coAl^nerdwnt biads ViOMclf 
not to set up •• sucbi, or bo deployed by aay €0iilHKicrcfaaDt« for a 
Hmiied time; was the bond vaUd ? 

61. Whittaker v. Hwoe^ — A solicitor, 4W the «ftle of hit bmoess, 
agrees oot to practise in Gjreat Ikkaia for « iiuMted tine ; is tbi« 
^alid ? 


THE EDUCATION OF LAW STUMiJ^FTS. 


Aa oar readers ave iiattttalW intevertad ia the subject of Legml 
Education, we suppose they will like to know what is doing thefem, 
ev^n ll)Oi:^k it doea not: apply 'to tbdrowtt bnineti of tlie profct^sion. 
There can be little do«bil thai the eaoaoifple of the Bencbens as to 
their students, will evefititttlly kiduoe tbe selidaora to make 8onie« 
what aiimilar frovisiotts for tbeir atodettis. 

The Council of Legal Education have approved of ibe followhsrgf 
rules* for the public ezaminatioa of sludenta /or the Bar : — 

Aa ao ifidacoment to atudeits to propose tbemsvl^pes for exami- 
nation, studentships shall be founded of fi#ty goineaa per annum 
each, to coBtiaue for a ^riod of vhrev years, and one such student- 
shift shall be ccmferred.oa the om0I' diadagtiiahed studeivt at each 
public examination ; and further, the examiners sihall select and cer- 
tify the namea of three other students wbo shall have passed the 
next best examiaatioDf, and the Inne of Court to which auek students 
belong onay, if desired, dispense wkh auy ter«i% not exceeding two, 
that may remM to be kept by each sto^ewts previously to their 
being called to the bar. Provided that the examiners sball not be 
obliged to oonfier or gravt any atttdeotsfaip or eertitieate unless they 
shall be of opinion that the ttsaassaaitioa of \km atodenks they select 
baa beeusuch aaentitleatheus theseto. 

At every call to the Bar^those stodeals who hare passed a pubtte 
exasaination, aiid eitber obtained a studentship or a certificate of 
hoaour, shall take rank in se»inri^ over Bill otter iOudeiits who shall 
be called oo the -same day.. 

No student shaU be eUgible. to faeoalied to tins bur who shall not 
either have attended during oae wiioie year the lectures of two of 
the Readers, or have satisfactoniy passed « pubiie examination. 

RULBS FOIL THB FUBLIC EXAMINATION OF CANDIDATES FOR 

Honours, or Cbrtificatks xntitlinq Studbnt's to Ba called 
TO tbb Bar. 

An examination will be held in next Trinity Term, to which a 
student of any of the Inns of Court, who is desirous of becoming a 
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candidate for a stadentthip or honours, or of obtaining a certificate 
of fitness for being called to the bar* will be admissible. 

Each student proposing to submit himself for examination will be 
required to enter his name at the treasurer's-office of the Inn of 
Court to which he belongs on or before Monday, the 15th day of 
May next ; and he will further be required to state in writing, whe* 
ther his object in ofiPering himself for examination is to compete for 
a studentship or other honourable distinction, or whether he is 
merely desirous of obtaining a certificate preliminary to a call to the 
Bar. 

The examination will commence on Monday, the 22nd day of 
May next> and will be continued on the Tuesday and Wednesday 
following. 

It will take place in the Benchers' Reading-room of Lincoln's- 
inn, and the doors will be closed ten minutes aftvr the time ap« 
pointed for the commencement of the examination. 

The examination by printed questions will be conducted in the 
following order :— 

Monday morning, the 22nd May, at half-past nine, on Con- 
stitutional Law and 'Legal History; in the afternoon, at 
half-past one, on Equity. 
Tuesday morning, the 23rd May, at half-past nine» on Common 
Law ; in the afternoon, at half-past one, on the Law of Real 
Property, &c. 
Wednesday morning, the 24th May, at half-past nine, on 
Jurisprudence and the Civil Law ; in the afternoon, at half- 
past one, a paper will be given to the students including 
questions bearing* upon all the foregoing subjects of exaooi- 
nation. 
The oral examination will be conducted in the same order, during 
the saoae hours, and on the same subjects, as those already marked 
out for the examination by printed questions, except that on Wed- 
nesday afternoon there will be no oral examination. 

The oral examination of each student will be conducted apart 
from the other students ; and the character of that examination will 
vary according as the student is a candidate for honours or a 
studentship, or desires simply to obtain a certificate. 

The oral examination and printed questions will be founded on 
the books below mentioned, regard being had, however, to the 
particular object with a view to which the student presents himself 
for exaibination. 

In determining the question whether a student has passed the 
examination in such a manner as to entitle him to be called to the 
Bar, the examiners will principally have regard to the general know- 
ledge of law and jurisprudence which he has displayed. 
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A stadent may present himBelf at any nomber of ezaminations, 
until he shall have obtained a certificate. 

Any stadent who shall obtain a certificate may present himself a 
second time for examination as a candidate for the studentship, but 
only at one of the three examinations immediately succeeding that 
at which he shall have obtained such certificate ; provided, that if 
any stadent so presenting himself shall not succeed in obtaining the 
studentship, his name shall not appear in the list. 

Students who have kept more than eleven terms shall not be ad- 
mitted to an examination for the studentship. 

The Rbadbr on Constitutional Law and Lbgal Histobt will 
expect all students to answer any general questions relating to the 
History of England, and to know the outlines of Constitutional 
Law* 

The candidates for distinction will be expected to know the pro- 
gress of our institutions, and the changes of our Constitution. They 
will be examined on the History of the Conqueror and his imme* 
diate Successors ; on the Reign of Henry II. ; on the circumstances 
which led to the signing of Magna Charta. They will be expected 
also to know thoroughly the History of Elizabeth* of Charles I.» 
and William III. ; and to give an account of the more remarkable 
State Trials from the time of James I. to that of Queen Anne. 

The books for the ordinary examination will be Rapin and 
Hallam. 

Those for candidates for distinction will be Hallam, Rapin* 
Burnet, Millar, Clarendon, May, the State Trials, and the Parlia* 
mentary History. 

The Rbadbr on Equity proposes to examine in the following 
books : — 

1, Smith's Manual of Equity Jurisprudence; the first seven 
chapters of Story's Commentaries of Equity Jurisprudence, vol. i. ; 
Wigram's Points in the Law of Discovery (" Introductory Obser« 
vations" and " First Proposition ") ; the Act for the Improvement 
of Equity Jurisdiction. 15 & IG Vict. c. 86. 

2. Mitford on Pleadings in the Court of Chancery ; White and 
Tudor's Leading Cases (with the Notes), vols, i, and ii. 

Candidates for certificates of fitness to be called to the Bar will 
be expected to be well acquainted with the books mentioned in the 
first of the above classes. 

Candidates for a studentship or honours will be examined in the 
books mentioned in the two classes. 

The Rbadbr on the Law of Real Propkrtt proposes to examine 
in the following books and subjects :-^ 

1. Williams — Real Property. 

2. Learning of Powers — I Sugd. Pow. cc. 1 — 4. 
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* 3. Tke' ASeRfittidn of Freehold Eefatcs -by l^nonts in Ta9 trad 
Married Women, with refercBcc to the 3 & 4 Wm. 4, c. 74. 

4. The Lnr of Pterpctwrtv, with reference to the Doctrine of Cy- 
prus, Fowep» of Sale aod^ Esetiange, and Powers of Appointment. 

5. The Liability of PtinefanerB to see to the Application of their 
Pufelnee Money. 

6. The Law of Setdement hy Pleed, with reference to Antc- 
Nuptial, Post-Nuptial, and Voluntary Settlements. 

Candidates for a studentship or other honorary distinction will be 
examined in all the fore^in^ books and subjects. Candidates ibr 
n eertifieate will be' examined in I, 2, and 3. 

The Bbad»ii on Juris putmBNcs and' the Civil Law proposes- to 
esamine in the following subjects.:— 

1 . The Relation of Jurisprudence to Moral Philosophy. Austin-*- 
Province of Jurisprudence Determined, lect. 5 ; Whewell — EHements 
of Morality and Polity, book 4. vol. ii. ('2nd ed1>.) The student 
must be prepared to indicate the pointa of conflict between these 
writers.' 

^. The Roman Law of Servitudes. J^taeriptfons, Te stame nt s , 
Legacies, and Fidei-Commissa. The modern Commentaries con- 
sulted may be. on the §rst two subjects, the Dijctrina Psndectarum 
of MUhlienbruch ; and on the three last, the Institntiones or Com- 
ascntaril Juris Romani Privati of Wamkdnig. 

3. The Roman Law of Civil Process at the era of Gains. Grains — 
Comment, lib^ 4. The Modern Treatises referred to may be the 
ianere Geechichte des ROmischen Reehts of TigerstrOm, pp. 86 et 
seq. ; or J. G. Phillimore's Introduction to the Study of Roman 
Law, pp. T^ et seq. 

4. The Conflict and Harmony of Laws on the Subject of Mar- 
riage and Divorce. Story — Conflict of Laws, ec. 5, 6, 7. 

5. National Rights of Self-Preeervation, ¥n dependence, and 
Equality. Wheaton— ^EHementS' of Interaationar Law, part 1 ,. cc. 
i, 2, o. 

Candidates for' distinction' wHl be examined in aH the* foregoing 
aobjeots. 

Candidates for a certificate will be* exnmined in 4 and 5, and alfto 
in 2, my far as the subjects enomerated ate treated of in the Insti- 
tutes of JMtiniani 

The Rbaobr on Common Law proposes to examine in the ft>^> 
lowing books and subjects : — 

1. The ordinary steps in an Action»at Law. 

2. The Parties to- Contraots*— Smith-is Leetures tm tDontraets, 
8 — 10 (omitting the note commencing at p. 2^. 

3. Offences against Property — Stephen Com. book &, c. 5. 

4. The Law of Landlord and Tenant » so fttr as it relates to the 
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Bjfht to^BimM aad^be ObKfiMlioB tor Ai(|kMr— Woodf« L. and T. 

^ TtmM\amuigAMdiu§ Oum^ ^pvilli^lw Nutet thereto (Smitk*8 
im. "G. ^Mi Bdil.)':'*-*Staiayii8'rt/0Me. Xhe ^k Xllarpeatem' Ce^tte, 
Mm ^M, >lte jEiAi of TorriDgUm* and Highani ^ iUdgwa^ 

Candidatst ior oertifioaleaof filii«Bt to be oaUed to the Bar \vill 
temaMDiud ia4helet, 3od, and Srd -of the above sahjeots. 

CaodidilMifar the etttdemthip^orfor hoooura mpvIU be'expeotsd.to 
be converBant with all the above subjects. 


AN. ANALYSIS OF PRESTON ON ESTATES. 


Jn<«oar earlier volumes we^ve a > short analysis 'of the first edition 
of *' PrestOA'Oa Estates," hut as that is now.iaanv years ago, we have 
thought it would beoiccoptable if we preaenttd a series of " Questions 
4Bd«A.aswen" on .the aecond edition of that work. Our readers maQr 
aiot'be.awtara-tbat the second ^edition is oaly^a fragment, but so far 
«aarit goes it >oestaiiilv contains vahiable matter, and we think we 
GOcddaotdD^ better aervice ior stiadeiits than to give an analysis *of 
it by way of Questions and Answers, In doing this we shall, at 
every available opportoaity, notice some of the later statutes ^and 
decisions, so as to brii^g doiwii,ias far as .poasible, Mr. Preston's work 
to the present state of. the il&w« This will, we trust, be satisfaolory 
to 4Mir readers, though it will greatly lengthen our analysis, aad at 
times rather break in upon the connection of the subjects : — 

What are the sal^jects of 'property in which estates may exist ? 

Land, in its aeveral species, and houses and other edifices thereon, 
-and also 'interests arising or issuing oat of and being collateral to 
land, as rents, commons. &c., and (personal duties, as anoaities, *' 
•offioes and privileges, as stewardship, &c. (vol. i. p. 7). 

What are thes& generally divided into ? 

1. Lands; 2. Tenements; 3. Hereditamenls (t'^itf). 

Note. — We have already^given our views upon the use of the ex- 
jwesnofi " la&ds» tenements, and hereditaments'' (ani^, p. 221 — 224). 
Mr. Burton (pi. 1, referring to Co. Litt, 4 a, 19 b. 20 a.) says, 
" the subjects of real, as distinguished 'from personal, property in 
England, are commonly included under the general denomination of 
lands and tenements ; and they are, indee'd* all comprehended in the 
latter of tho9e.4wo ward&, * * The word ' tenement' has also a 
confined mease,, in which it is -appropoiated to the subjects of feudal 
tenure ; bi^t, in ,g^nsral» it tnolndes net only land, but every modifi- 
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cation of right concerning it, to which the law has attribated a sub- 
Btantive, though invisible being. These incorporeal tenements consist 
of a right, not to the possession of the land itself, bat to some benefit 
to arise out of it * * such are rents, commons, seignories, tithes, 
advowsons, local offices, and the' like. The word ' hereditament' 
18 still more comprehensive ; for it is applicable not only to lands 
and tenements, but to some of the subjects of personal property 
(ani^, p. 222), and to mere rights which imply a privation of pro- 
perty." 

What does land comprehend ? 

All externa] subjects which are the objects of sensation, and admit 
of manual occupation, and are in their nature permanent and im- 
movable, as a house, garden, orchard, &c. (8). 

What would you call an upper chamber, and can it be conveyed ? 

An upper chamber of a house is a corporeal hereditament ; it is 
said to be land, and would certainly pass in a conveyance (8). 

NoTB.— Mr. Preston, at p. 214, after observing that so lung as an 
estate of freehold subsists in property, whether corporeal or incor- 
poreal, the estate is a freehold estate, adds : Hence it may be con- 
cluded, that the opinion sometimes advanced, asserting that an upper 
chamber in a house (10 Vin. Abr. 202) is no frank-tenement, is, at 
all events, questionable, probably erroneous. On principle an upper 
chamber is a corporeal hereditament (Shepp. Touch. 202 ; Co. Litt. 
48), and it formerly lay in livery only (ibid). 

What description of property is a rectory ? 

It is a corporeal hereditament, and it lay in livery (8). 

What is essential to a rectory impropriate ? 

That there should be glebe or some other corporeal hereditament 
(8). 

NoTE.»-Comyns, in hisDjgest, tit. " Ecclesiastical Persons," C. 6, 
says : A rectory or parsonage consists of glebe, tithes, and oblation, 
established for the maintenance of a parson or a rector, to have care 
of souls within th% same parish, and there need not be more glebe 
than the soil of the church, or churchyard. But there ought to be 
some land ; for, if tithes only be proved, it is' not a rectory (1 
Siderf. 91, 3 Salkeld, 377). 

What is comprised under the word *' tenement ? " 

Everything which may be holden, so as to create a tenancy, in the 
feudal sense of the word (8). 

Is land a tenement, and why ? 

It is, in the above sense, a tenement, for all land is held mediately 
or immediately of the Crown (8). 

Is a rent-charge or common of pasture a tenement ? 

Yes, in the above sense ; though they are interests which are col- 
lateral to the soil. A rent-charge ia held of the owner of the land» 
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ZB of freehold. However, Mr. Preston adds that, perhaps, rents 
and commons are not tenements, according to the strict rales of the 
law of tenures ; they are so, however, in reputation ; and are certainly 
tenements within the meaning of severid statutes^ particularly the 
statute relating to entails (de donU), 

NoTB. — Rents and commons are always considered as tenenients 
(See, however. Com. Dig. tit. Grant, E. 2). In Rex v. Dersingham 
(7 Term Rep. 67 ; 2 Bac. Abr. 97). it was held that common in 
gross is a matter of tenure, and is a tenement within the statute of 
the 13 & 14 Chas. 2. The word "tenement," as stated by Mr. 
Barton (as quoted suprd), has a confined and a more extended sense ; 
in the former, it is confined to subjects of feudal tenure; in the 
latter, it is extended to rights of benefits out of land. 

Is a chief-rent a tenement ? 

Yes ; it comes in lieu of the land, and is issuing out of the same 
(9). 

Will an advowson pass by a devise of all lands and tenements ? 

It has been doubted whether an advowson is included under a 
devise of all lands and tenements ; it is said, that in Kenrey v. 
Langham (Cas. temp. Talbot, 143), the Court of Queen's Bench 
certified that an advowson was not comprehended under a devise in 
those terms, but it seems to have been on the peculiar terms of the 
will (9). 

NoTB. — It is now established, that by a general devise of lands 
an advowson in gross will not pass, though by the words tenements 
and hereditaments it will, for an advowson is an hereditament (West- 
failing V. Westfailing. 3 Atk. 460; Pynchin v. Harris, Cro. Jac. 371 ; 
Pocock V. Lincoln, 3 Brod. and Bing. 27), and in Gully v. Exeter 
(4 Bing. 290), it was expressly decided that an advowson would 
pass under the word " tenements'' alone. 

What is to be observed of Blackstone's statement, that nothing is 
a tenement which is not of a permanent nature ? 

That it is not clear, whether permanency is applied to the dura- 
bility of the sul)ject or to the continuance of the interest. That the 
application of the term " permanent," whether applied to the subject 
or to the interest, is equally vague, perhaps erroneous. Thus, a rent- 
charge is not in any respect permanent, any more than a personal 
annuity; yet the former is a tenement, whilst the latter is not, 
(9, 10). 

To what is the term " hereditament" applied ? 

To everything corporeal and incorpcfreal. whether real, personal, 
or mixed, which may be taken in hereditary succession ; heredita- 
ment, therefore, includes all lands and tenements, and all personal 
duties and privileges (as an annuity, office of almoner^ &c.) in which 
there is an estate of inheritance (10, 11). 


Najtju— ^-Ia. tbe ica«f» lof U»jdv. Jonea (6 Cocu. B«o. B<^. 81)l 
Lord Trjiro isid ; *' U^r^ dii^ain^ is dvfiojed ia Uve text-heokf x^f 
authority Xo ciJi^Dify AU^tin^.tlun^ wb^h^r oorj)pr«al. or incprjpior^ 
wbic)} a mw J»ajr h«^e to .him auA hit .hf;irs by way Af iuberitaoo(v 
and ^hich, if they be not otherw|«# bf^qiieathed, come to him who is 
next of blood* ft^ ao( XoSk^.fjL^MtQa or admioifltrators as chatitelB 

dp." 

Arerents.aod faraooal datiei «u»d j)rivilegf», called bereditamfotf ? 

Y«iw whftn from the nature of the estate for whkh they a^ 
gTMtded they aiie traufmixaibleto heira ill), 

Wber« jjo^fr.eata not daoeiuKUe to hmn^pG^td cu^.of imff^ 
IMvreal hereditameotCf ialhe^crpi '* heredftafsenit" &BPlie4 totudti 
incorporeal hereditamei4* ^ 

Yes ; for though in the case of iocoriKveai h^jeditawcnjt*^ . ^^^ 
quantity of the e»t^e, and the meana bf ^ich.it ia to.be |i»n»aaitled, 
give denomination to the puhject generally, yet the subject retaiwi 
its name as to /?<^er iotereats carved oul of thei g^pf^sl eatatr* not- 
withfitanding thc^e interest!* in point of i^lity« may nf^it be tak^ in 
hereditary succession (U )• 

Is there aiiy i«accuraey in re/erring, to jiarcela in a 4aed a^ Aegie^ 
ditamgata demised, limited^ assigned* &c^ for a torm of years ? 

No ; for by suph reference nothing more is intended than to adop^ 
the deecription used in the former instrument (11, 12). 

NoTB. — Mr. Preston is epeiiking with reierence to a previoas de* 
mise of hereditaments as eucb; thus, he si^s, " (^hereditaments are 
demised by that name« it is^ in assigning thorn* or referring to iheo^, 
eqaally proper to adopt this term, as descriptive of the particalar 
subject." In strict propriety a mere chattci interest is sot aa hera^ 
ditament ; indeed. Mr. Preston (p. 14) mentions that Sheppard «ays» 
that hereditaments must be held by the granUr for an estate of ior 
heritance.. though Sheppard* as Mr. Preston also observes in aoother 
passage (Toucbst. 88)^ admits that lands and other things held fyr 
years may pass unc er the description of an hereditament, and this 
latter <addi| Mr. Preston^ p. 14) " most clearly is the genuine aqd 
reasonable construction of law." However, in Noy's Treatise on 
Estates (usually irsei ted at the end of his " Maximsi^" p« 355« BytV 
edit.), it is said " We call such things hereditaments which ai^ 
hereditary^ and io & natural body may descend from ancestor to heir, 
and from heir to heir for ever, or which in a body politic may sm- 
cessively or otherwise have a perpej^nal coatinpaAce, ^ hononrs^ «ies- 
*^£f^?* dignities^ privileges, liberties* and the like« And to, some 
purpose it mt^kes no difference what estate or Jinterest the party hff» 
who enjoys any suph thing, ; for aUhough he has therein the baftei|t 
or meao(^t estate that may he« yet the name of aoi hereditament ifi 
a thing e'hjbyed in a natural sen^ remains, beija^se it is in its kifd 
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Bi»reditary, and nn estate of inlicritafnce has therein always its being 
ill 8otne person, except, by ^ome accident in some spet^rial daae, it 
iMTppen to be for a tfme suspended or for ever extingtttjrh^d, as shall 
afterwards appear. And, tlrerefore, if he who has. but a term of 
year* m lands, grant his interest in all the hereditatnents which he 
occttpies or eofoys, bis rnterest in the lands is thereby gratrted ; 
but yet, nevertheless, he who has therein but a term for certaftn 
years has bat a chattel, and in regard thereof in common sense 
it Poses the name of an beretfitaraent ; in the most usual and 
proper sense it retains the name of an hereditament on?y m such 
'person who has therern an estate^ of freehold or inheritance. And, 
therefore, rf a man seised of certain lands in fee, and possessed also 
of other fands for term of years, demise all his hereditaments to at»o- 
tber for certain tears, the lands wherein the lessor had but a term 
do not pass thereby, no more than they should pass in the same cafse 
if the lessor had demised a'l his tenements ; and yet in a natirral 
sense lands retafn the name of a tenement and hereditament as well 
ta a termor as they do in him who has therein a freehold or iohcri- 
tance.*' Thrs is a Just disrtfnction. but it is to be obserted tlmt 
Sheppard (••Touchstone,** p. 92) says, that if a grant be made for 
years 6i all a man's hereditaments, tenements, or lands in a certain 
parish, and he is seised of some lands in fee and hath othfer irnds for 
years ohl'y in the parish mentioned, all the lands, both those heM in fee 
and those for a term of years pass ; but otherwise, if the grant had 
been in fee or for Fife. However, Sheppard admits that it is said in 
Brooke's Abr. (no mean authority) tit. ** D »ne," 41. •* that if a man 
gire or grant all his \^Ti6l9 and tenemehts m B.. by this leases for 
•years do not pass, for that the words intend freeholds at the least. 
It 18 not rery likely that the question wiH riHse now that deeds almost 
invariably state the premises demised with particularity, and even ff 
it ^^ arise, it is possible that the leaning- which the courts have* to- 
wards effectuating what they consrder the intentitm of the parties 
Would induce them to adopt the doctrine of Sheppard* However, 
it i» to be borne in mind, that the distinction adverted to by Noy 
'Was acted on bv the courts in the cases of witfs, which arc tnstru- 
'tnentsr favourably constroed by the c^Jurts, and it has reqiftred « fcub- 
'Mantive enatrtmeot to get rid of this doctrrne, • Indeed, Sbeppartl 
(Touchstone, p. 437) says, '* Whatsoever wrll pa«s by any words in 
i/deed wifl pass by the same words in a wilt, and more aho ; for a 
'will is alwayiy more favourably interpreted than af deed." The rafle 
as to devises, which wa« established bv the well-known case of 
•Hose V. Bartlett (Cro. Car. 29^) it *• that where a man hatsh 
Yands iii fee and lands for ^ars, and devtseth all his '7«}n& mid 
^tenements, the fee-simple lands onlV "pass, and not the leases for 
years; but if be hath no fee-simple the lease for year» yasMsr!" 
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In the caM of Thompson ▼. Lawtey (2 Bos* and P. 403), Lord 
Eldon recognised the above rule, which he said had been acknow- 
ledged for ages, and applied it to a case where the devise was 
of manors, messaage, lands, tenemenis, and hiredkammU. The above 
mle» like every other rule of coostruction, yielded to an indication 
of the testator's intention that the leaseholds shoold pass ; bnt no 
decision went the length of determining that words of limitation 
adapted to a chattel interest were to be considered as demonstrating 
an intention to include the leaseholds ; at least not without some 
aid from the context (1 Jarman on Wills, 620). This exclosion of 
leaseholds from a general devise, where the testator has freeholds, 
has been abrogated by the I Vict.'c. 26, s. 269 which enacts that " a 
devise of the land of the testator, or of the luid of the testator in 
any place, or in the occupation of any person mentioned in his will, 
or otherwise described in a general manner, and any other general 
devise which would describe a customary, copyhold, or teasehold 
estate, if the testator had no freehold estate which would be de- 
scribed by it, shall be construed to include the customary, copyhold* 
and leaiehold estates of the testator, or his customary, copyhold, and 
leasehold estates, or any of them, to which such description shall 
extend, as the case may be, as well as freehold estates, unless a 
contrary intention shall appear by the wilU'^ 

How should a grant of a personal annuity in fee be framed ? 

It should purport to be from the grantor for himself and his heirs, 
as well as to the grantee and his heirs; for unless the heirs are 
bound, the law does not consider that there is any such lien or fund 
of a perpetual nature as will entitle the grantee to an estate to con* 
tinue for ever ( 1 2)« This point applies only to a pereonal annuity, 
and is material only with a view to entails and the rights of repre- 
sentatives (12). 

Nora. — In Stafford v. Buckley (2 Yes. sen. 170), Lord Hard- 
wicke held that, an annuity in fee g^nted by the Crown out of the 
four-and-a-balf per cent, duties payable for exports and imports at 
Barbadoes was merely a personal inheritance, and not entailable 
within the statute de donis. In the case of Radburn v. Jervis (3 
Beav. 450) it was held that, a perpetual annuity granted by King 
Charles 2 to A. and his heirs, payable oiit of the coal duties, though 
descendible to A.'s heirs, was personal, and not real, estate. Mr. 
Burton, after speaking of rents as issuing out of lands, says, " All 
other rights to periodical payments are mere annuities ; and though 
they may be made descendible to the heirs of the grantee, and 
then are rightly styled hereditaments, yet they are not tenentente, 
and therefore not included in the statute de donis ; and they may be 
disposed of by will as personal estate (Aubin v. Daly, 4 Barn, and 
Aid. 59), 
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Ib land both a tenement and an hereditament ? 

Yet (12). 

May a tenement be an hereditament ? 

Yet (12), 

Can there be any and what hereditament, which is neither land 

nor a tenement ? 

* 

Yes; an annuity in fee is an hereditament, bat it is neither land 
nor a tenement (12). And an annuity for lifeii not land, tenement, 
nor hereditament (12). 

Is every tenement an hereditament ? 

No; a rent-charge granted for life, though a tenement, is not an 
hereditament (12). 

What other general division is there of the various kinds of pro- 
perty ? 

Into such as lie in livery and such as lie in grant (13). 

What is said to lie in livery ? 

The first vested freehold estate in lands ; because such an estate 
by the common law was properly and generally conveyed by livery 
of seisin (13). 

NoTB. — By the 8 & 9 Vict, c. 106, s. 2, all corporeal tenements 
and hereditaments are, so far as regards the conveyance of the imme- 
diate freehold thereof, to be deemed thenceforth to lie in grant as 
well as in livery. This statute, it will be aeen, gives no validity to 
a grant of a freehold in futuro : the estate must take immediate 
effect. See post, as to a freehold depending on a term of years. 

What things are said to lie in grant ? 

Any estate in a tenement or hereditament not being land ; and an 
estate in lands not being an immediate freehold or entitling to the 
possession thereof (13). 

NoTB. — Formerly a distinction existed, of much' practical impor- 
tance as to the mode of conveying estates, between things lying in 
Uoery and things lying in grant: the former class comprehended 
land in possession, and also certain legal aggregates, of which lands 
in possession formed the principal part, such as a manor (21 L.Tim. 
Bep* 42 ; 22 L. Tim. Rep. 322), consisting of lands and seignories, 
or a rectory consisting of lands and tithes (Gardiner v. Williamson, 
2 B. and Ad. 336; Bird v. Higginson, 2 Ad. and £11. 696), and of 
these it seems that the incorporeal part, though separately grantable 
by deed, will not be severed from the corporeal without an apparent 
intention ; and, J;herefore, a feoffment of the whole, if not completed 
by livery of seisin, will not have a partial operation as a grant, 
without the deed also contained the word '* grant," and could have 
the operation of a grant (see Littleton, p. 20 ; ani^, pp. 123, 124 ; 
Moore, 496). To the latter class of things, vti., lying in grant, be- 
longed all the subjects of real property, which are ahenable, except 
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formerly land id poeMSBioii (TbonMUi ▼« rnidl!riHts, 98 Qtt. lien. Rep. 
775). But now as we have seen by the 8 & 9 Vict. t. 106. s. 2, 
the immediate freeholds of laad«-iK>w Ke io grnnt, so thftt tlieold 
distinction is, as to the mode of conveyance, become of 1^88 impor- 
tance. The revereioti expectant ttpon a lease for -years ties In gmnt, 
but it lies also in livery (Doe v. Lynes, 3 B. and C. 388) ;. for a 
feoffosent may be made of tt with the consent of the tenant (Cake's 
Litt. 48 b., *>2 a.) ; imd ae this consent was eqaally ^teeessary by 
the old law, to the validity of a grant, it is difficult to say whicli 
was the more appropriate mode of eonveyanee. Such a reverMon. 
.faowevev, appears in gmeval to possess the properties of a thing 
lying in livery rather than in grant (Coke's Litt. 332, b.). 

How are hereditaments distritkited ? 

Into corporeal and incorporeal hereditaments (14). 

Is land a corp<)real hereditan wr ^ 

Yes (14). 

What kind of bereditarafent is a reirevsion ? 

It is an incorporeal' hereditament ; for the owner of the re^nsn^bn 
has not the land, but merely an estate in the land (14). 

What things are calied incorporeaV hereditaments ? 

All tenements and hereditameftts whitHi are not hmd, and wMeh 
are held by some one for an esfirte of inheritance, are incorporeal 
hereditaments, and this is so as to tenements which issue out of and 
nre coDoteral to land, as rents, cemmons, &c. (14). And aka, ds 
we have JBst seen, a re^rsion. 

What other division is there of h<?reditaments ? 

Into hercditafHMnts real and hereditaments personal (If 4). 

NoTB.— Here Mir« Weston speaks of hereditament as not eoft#iied 
to property of a real nature, but as embracing both real and persoMd 
dilate. He doe* ttot thereby ky bimeelf open to the objection 
i«tatc<i, an/^, p. 22^ ; for Mr. Juat. BhiekstoneV statement was, tiiat 
real property eompriaed lan^, tenements, and hereditatttenfl i he 
''woiild kave been wore naarly correct bad he said tbat it eottpviied 
.knds, tenements^ and smm kinds of hereditaments'. 

How are those inoorporeal bereditarments, which are ako films 
meata, said to lie ? 

1. In prendre, as coasmons; *2. In rendre; aft rents (IS). This 
deaomination is taken from Che tmrnner kv wbieh the right conferred 
ia t» be takes, exercised, or enjeyed (\b). 

Why 18 the right of oomsson of pasture sard to Ke in ptmire ? 

Becauae saeh right gr$t9 to sofme other person than the owner ef 
the soil, the pvivilege of taking' the herbage of the soil, by the moalh 
.of his cattle, in eaairooa with the o«^er of the soil (15). 

Wby ia thr right to a vent said to Me in rendre ? 

B a cB i c it ia iaeambent on some other person lor render mmter, or 
some valuable thing in lieu of money U5). • • 
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Ofk «vte 40«ft 4iw t<iii>ii>^>frf tt f^ood or bad titk depenii 

Qd ^Ae.flMdi in wWch tho^Me is /decked; m hy figbtCul 

or kf d» WB n44Hi tl^ o»t haad. or by wmNigkil alieaatiiMi. «QAi 
the •tber.kaad (1^, 16^ 

Om mimtm^f it dapfpdt «tW: a .titfe -oooe ibad m keitaam g«wi? 

On a barlo tl>e f es^von ia Y t km m ttbe tiUe lofAerly resided, -as Al|e 
MaUte of teit«^oa«, thci dealruetioa of oontii^ent reonaiaders (fMiicr 
to the SSlB Vict. c» 106, s. 6,, wbickMly .ifipLbea.to the destrm^ff^ 
of Isho prior estate, and oot to its AOtttnal daktftmmmoi^.iK ajcJema 

Ei«ea stboiB 4s o ti^ tkas ^etaUMnd. to he dsd«0edi 

Efofia. the mig4mil tuul rifkifiU essosrv ier 4kBk8s>U«ie wm <a good 
title i» /bios ogeiosft ivboiB .the lisr <if tlM^otatate* tlM dep(ro«lioii rcf 
tho,4)OfnafiiidiM% or tbe-nlease, &a ki >tote applie4» •tbe^mr eaayiajBt 
bo iposilive aad abaohtfe ; bat cities of e»trf' or rights «f«ctiosiimiiy 
be. saMstifig [in other persons}, smne .of isboiQ mi^ 'bmt bmm 
w^dfT/distibilrtieSk w^bereby their ligbU'SreiAavod (Ifi). 

What, is ooofMvy to 'be .sbowA wtoe a4iUe4fiptnda t^i,« ber 
by.thf Stsluate of LisBitatioos.? 

To anhoas tbe estate loriik^ly bek)aged# so Abat it «a^ be Mea 
di|Lt^lW,faar.ibas clefeated the rigjbt of aU parties (1^^ It sheald 
a]|Bo Aw. shpWA thm the parti?» apereilifMg «Mbe«. the tiaie of the 
aDegefd pmod of bar ooaQBsenoeiiU 8Ad Ihu tboy weaa 4hen free inoan 
dr diaabiiitifs ^ lAfaooy, oovyBrtor«« abeeaoeheyaod'Soas,^blcgri» 
4MP4 impns«np«B&tt which are esemptioBs froiD a bar.hf ihe Statolp 
o(. Lin^^ioos ; or that ithe 4iaahililies ^oeased «t -a iperAod «ii4SieifiD% 
rmpote <i^ 1 7)* 

Ia tho/Okee of aMjttkiaeiktthaB theowiiaer of each^acoeauve oaftale 
a.,aev peijod iorhis olaios-? 

Yea^ ithe, bar does aet begia ba» rap agaiast the oavaer <of oaA 
«9ch estate till the right to tbe.possessioa accrues (17^. 
. No'vikr-' After jthe Statute of LiAiiutioiis bas^MMie hegaa to riNi» 
a paiitjr ca^ayt, by putilog his €stat# iato eeUlenieDr, raise up 4iei^ 
xightfu-^nd give aev ckima to persons derivmg uoder tbe settloiaMaat 
<$(ooic|M»ok V. Stoc^^pool^r 4 Utum and Waj^r. ^10; S, C 2 Cqq. 
abd Lapa* 489). The geoeraj ra^ estabUsbed iwder iho old 
Statutei^ of LimitatioBS* that thf reversmers ha?e eaph a near 
l^riod for. makkE^ claiBD^ is reoqgaised by the aaadem aot isf ,tbe 
^ & 4 WUl, 4, c. 27. Tbttv ia «ea. ^« w>bieh 4e£ae8 tbe period at 
whifh ihe rights of ckiadai^ shaU be deen^ed to.hwve aoenied* it is 
anapt^d^ " Tbat, whei^.ihe estate cr iater^t clainQd shall liave bean 
•^rp§t^.^r ioifaaiieaf .ia.^ier^oo orTemniader, or other ^utone estate 
^. iqtef^ast;, an4 so p^raoa.aball have obtata^ the posaestiea or 
,jB^^t:of tl)Bpn^(s pf fUQh Jaad« or the reompt: of auohevttt-in 
jy8p^5>f j^fKh Qsta|e,or ioifHc^« then ^aob figbftjab^tl he ^amoditD 
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have first accrued at the time at which sach estate or interest be- 
came an estate or interest in possession." Where copyholds were 
surrendered to a husband and his wife for both their lives, with 
remainder to the heirs of the husband, it Was held that such a re* 
mainder was a future estate within the meaning of the drd section of 
the act (Doe v. Liversedge. 11 Mees. and W. 517; S. C. 13 Law 
Joarn. N.S. Exch. 61). By the 4th section of the statute it is pro* 
▼ided, *' That when any right to make an entry or distress, or to 
bring an action to recover any land or rent by reason of any for* 
feiture or breach of condition, shall have first accrued in respect of 
anv estate or interest in reversion or remainder, and the land or 
rent shall not have been recovered by virtue of such right, the right 
to make an entry or distress, or bring an action to recover such 
land or rent, shall be deemed to have first accrued in respect 
of such estate or interest, at the time when the same shall 
have become an estate or interest in possession, as if no such 
forfeiture or breach of condition had happened." However, 
by section 9, where rent amounting to 208., reserved by a lease 
in writing, shall have been wrongfully received by some person 
claiming title to such rent, or the land out of which it issues, no 
right is to accrue to the lawful claimant on the determination of the 
lease. Sec. 5 of the statute provides " that a right to make an 
entry or distress, or to bring an action to recover any land or rent, 
shall be deemed to have first accrued in respect of an estate or in- 
terest in reversion, at the time at which the same shall have become 
an estate or interest in possession, by the determination of any estate 
or estates in respect of which such land shall have been held, or the 
profits thereof, or such rent shall have been received, notwithstand- 
ing the person claiming such land, or some person through whom 
he claims, shall, at any time previously to the creation of the estate 
or estates which shall have determined, have been in possession or 
receipt of the profits of such land, or in the receipt of such rent." 
The only object of this section was, it seems, to provide that the 
4th section shall be in force, although the reversioner may have for- 
merly been in possession, in virtue of an estate anterior to the one 
upon which his reversion is expectant. Such anterior estate could, 
of course, not have giv«n him a right of entry for the breach men- 
tioned in that section ; but if he had another estate which did give 
him the right, the case would be different, for sec. 20 of the statute 
would then apply. The 20th section enacts that when the right of 
any person to an estate in possession is barred, and such person 
had, during the same period, a right to a future estate, such latter 
right shall also be barred, unless a mesne remainder-man shall have 
recovered possession ; in other words, if the period of limitation has 
run against a tenant for life» he can have no new right under an 
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ultimate reversioD« unless the mesne remainder-man has recovered 
the possession. 

Will a disability in any other person than the one to whom the 
right first accrued, under a limitation in a settlement, be of any 
avail to stay the operation of the Statute of Limitations ? 

No ; a bar once beginning to run against the ancestor, continues 
to run not only against him, but also against his issue or heirs, not- 
withstanding any subsequent disability in him or them (17). See 
2 Prest. Abstr. 397 ; Doe v. Jesson, 6 East, 80 ; Cotterell v. Dut- 
ton. 4 Taunt. 826. 

NoTB. — Issues in tail had not, even under the old Statutes of 
Limitation, distinct and successive rights, any more than heirs in fee 
simple : the statute began to run when the title descended to the 
first tenant in tail (unless he was under a disability), and each suc- 
ceeding tenant in tail had no right to sue during twenty years after 
the death of his predecessor (Tolson v. Kaye, 3 Brod. and Bing. 
217 ; S. C. 7 Scott. N. R. 222). 

If the tenant of a determinable or defeasible estate grant a rent, 
will it determine with the estate ? 

Yes, in point of title ; such rent will be subject to the deter- 
minable^or defeasible quality annexed to the estate in the land (17). 

If tenant in tail of land grant an estate in fee simple, how long 
wUl it endure ? 

[If by an enrolled conveyance, to which the protector, if any, is 
a party, an absolute estate in fee simple will now pass ; if enrolled, 
but the consent of the protector has not been obtained, it will endure 
until the failure of issue inheritable under the entail.] 

In Mr. Preston's time, the estate, if not defeated by the issue in 
tail, as it might have been unless they were barred [by a recovery 
or fine, with proclamations, Burt. Comp. pi. 682, 698, 701], would 
determine on the death of the tenant in tail, and the failure of his 
issue inheritable to the entail (17). 

What does Mr. Preston remark as peculiar in reference to the 
point just referred to ? 

That in his time the estate of a tenant in tail had the peculiar 
quality of admitting of an enlargement or extension into a fee simple 
by the operation of a common recovery. [And now, by 3 & 4 
Will. 4, c. 74, 8. 39, if a base fee (t.e., an estate derived out of an 
estate tail by a conveyance to which the protector, where there is 
one, does not consent), and the remainder or reversion in fee simple 
become united in the same person, without any intervening estate, 
such base fee is not merged, but it becomes enlarged into an ab80-» 
lute fee simple.] When this enlargement is effected, all interests 
depending on the estate tail are benefited thereby ; and, therefore* 
though the Mate were, in the first instance, a determinable fce» it 
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imcmiie iomverlf , by the tsemmiNi weoyeiy w lff iir t d^y Hbe iBMritdu 
tail [and now by the effect of the conveyance without (tlM^fHvAetitub 
content, and the mbseqaeitt sequisition of tb» imuiedwte Temirinder 
or reversionrin fee], on eBtatehi'fee etinple [VMnded^m 
on the estate tail, NoyV Mtiz« 3S4, Byffa; «dit;] :; «nd 4idl 
dmrgea, and incumbraiieeB. dtmved oat of mA' def wai iing 'f Qr»drect 
on the estate tail, are avpferted t» the ezlMil of nkm fee mm^, 
mider the tHle conferred by tfa^ estttte taU. «s cnlargiid ortotia'iie 
ahnple (17, 18). 


QIPESTIONS AND ANiyWERS 
OK "Txn 

NEW EQUITY PRAlCTICE^ 

[Continaed froQi|P,i. 13^.] 

JuDGfis Sitting at Cbaxbbrb. 

We particularised, at p. 127, some of the matters, diqioaed df at 
the JBc^e's ohambeiai adding »that aocofa lol, Uie.^^fifilieatioDs there 
apdben of wave ' QooasioMaUf made to »th(^«oHft« We may «lnierve 
jfchBtb wee the dwa^ioiia refevred te «t |h 1S<7 weaajoaade l^'tfae 
jadges. it ha9 'beoB) i«irther ordered that taftplicfitma under itbe 
L^gm JJQty AiBt, ior :payaient of money out of |^Mallt<No. fi'inioor 
atatement-), ane 'to he made aa lief«re» ivix*^ ^by f^teioa to the con«(, 
«mI not by. auflonons at chambers >(& HareVft.iBi^pu <A||ip0nd» tS9^ 
Applicaticms under 4ihe Truatee Aot, lor pajnaftentioat, of coont ef 
money paid in by trustees, were atpodiReoted to be haavd atcfaaa*- 
bers(; bifit this was seoniound objeotionable, and itese/^ppilioa^nB 
also are made by petition to the court (9 Hane, Afap* 83)« With 
respect to Nq« 2, ia coof^Mrmky wt^ what we haws stated *atip« 1'27, 
thataoase of the applioatione there meationed ^a paoperly made at 
chavnj^eBs, may yet jbe heavd in courst* in .the loasa. of Tbornbill v* 
Cpp^leatoUi an«apfUoalion. under No. 2, ru;., fotJtha appointment'of 
« gnardiaiiita^conoiir ia-aj^pedal case, was allowed to be iieasd ia 
^aiaxti; «ad» indeedy it aeema thai; *ttch applicationa taqe . ^aopeiiy 
;Qltda*in^ocMiiit» We <ma|mfintion that ia another- case* whiohwas 
iiflfirid (by the ecMwt* and wiiioh waa forthe^pp^atmeitt 4»f a^g^odiaa 
gi^^mivllfmli in <a'fl|ieciail ofiumm it wa|i i&eld thu^Ahe nttdnvitia ^pr 
gm^immt isbow, in Xh% ppfipased^f|ai:iliiin,.jesMpe'tntei!eat«fOQ«iiaPt 
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nMIwre, 'Appl 94' ; ' S. C. F7 Jcrr. 870; M Law Joilrn. RS- 

Computation of Interest — Apf omTiONBiiiNr of Fitnb. 

Where the court directs a cooiputaticm of interest or the appor- 
tiofiDcent of any fund, which is to be acted on without any further 
order, what should the order direct ? 

That such computation of interest or apportionment of the fund 
he made bv one of the chief clerks attached to the court of the 
judge making such order, and also that the certificate thereof, 
signed by such chief clerk, be acted upon accordingly, witViout-the 
same being signed and adopted bv the judge (Ord. of I6th>0ct. 
1852, pi. 43). 

CUBKKS' CSRVIFSCATBS OR RsPORTS. 

Where an account is directed, what is to be the form of the. abief 
clerk*s certifisate ? 

It Bvust state the result of such account, and not set tbo same out 
by way of schedule, but must refer to the account, verified by^ the 
affidavit filed, and specify, by the numbers attached to the iteme in 
the account, which, if any, of such items have been disallowed or 
variedi and to state, what additions, if any, have been made by way 
of surcharge (Ord. of i6th Oct. 1852. pi. 44). 

Where an account, verified by affidavit, has been, wo altered that it 
ifii necessary to have a fair transcript of the account as« altered, hy 
whom is it to be made ? 

j^y the solicitor prosecuting the order^ and is then to be refsved 
to by the certificate or report (ibid). 

What becomes of the accounts and transcripts,, and are copies' to 
be taken thereof ? 

They are, if referred to by the certificate or report, to be filed 
therewith ^ no. copies tbeteof arc to be required to be taken by any 
party (ibid), 

No'VB.-^^In Ihe: case of Canaaa v.. £van« (10 Hare, Ayp. I ; 
S. C. 21 Law Tim. 124, 125)., notwithstandivg the 16 & 16 
Vict. c. 80, and the 22nd {anik, p, 129), 29th (anlK p. 132), and 
tk^ 44th (ft^^) of tiie Orders of the i6Lh Oct. 1852,. the moster, 
who had been diirected to take a testator's aocaunts» was facther 
directed to proceed with the account taken in by the defendant, and 
verified by his affidavit, without* requiring a. copy to be left feMhe 
iwe of the matter, or of hi« cbie^ derlu . 

How are Uie results o£ proeeedjngs before the •duef dericsv on 
dinctionS' ^en by the judge, to be stated ? 

In the^abfe^pe of«» abort eert^ficate to the jud^, and aot to fa* 
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embodied in a formal report, aoleat in any caaSe the jadge shall Me 
fit 80 to direct. When the judge shall approve of such certificate or 
report, he tigot the same in teatimony of hia adoption thereof (15 
& 16 Vict. c. 80,88.31, 32). 

What is the form of such certificate or report by the chief derk ? 

Tbe certificate or report most not, except under special dream* 
stances, set out the order, or any documents or evidence or reasons, 
but must refer to the order, documents, and evidence, or particular 
paragraphs thereof; so that it may appear upon what the result 
stated in any such certificate or report is founded (Ord. of 16th Oct. 
1862, pi. 45). 

How is the chief clerk's certificate to be drawn up ? 

When settled, it is to be transcribed by the solicitor prosecuting 
the proceedings, in such form and within such time as the chief clerk 
shall require, and is then to be signed by the chief clerk, at an ad- 
journment to be made for that purpose* But where, from the nature 
of the case, the certificate can be drawn and copied in chambers, 
whilst the parties are present before the chief clerk, the same must 
be completed and signed by him without any adjournment (Ord* of 
16th Oct. 1852, pi. 46). 

How are objections to be taken to the certificate or report of the 
chief clerk ? 

Instead of taking exceptions, the party objecting must take the 
opinion of the judge upon any particular point or matter arising in 
the course of the proceedings, or upon the result of the whole pro- 
ceeding, when it is brought by the chief clerk to a conclusion (15 
& 16 Vict. c. 80, s. 33). 

Can a party take the opinion of the judge upon any particular 
point during the proceedings before the chief clerk ? 

Yes ; or he may wait till the proceedings are concluded (15 & 
16 Vict. c. 80, s. 33). 

What is the time allowed for taking the judge's opinion upon the 
result of the whole proceeding when concluded, prior to the judge's 
approval ? 

Fuur clear days after the clerk's signature to the certificate or 
report (Ord. of 16th Oct. 1852, pi. 47), 

How is the judge's opinion to be taken ? 

On a eumroons obtained for that purpose within such four days as 
above mentioned (Ord. of 16th Oct. U52, pi. 48). 

Within what time and how is the judge's approval to the clerk's 
certificate or report to be obtained ? 

At the expiration of four clear da3r8 after the certificate or report 
is signed by the chief clerk, if no summons has in the mean time 
been obtained for taking the judge's opinion, the chief clerk submits 
the certificate or report to the ;udgefor his approval, which is testi- 
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fied thus :—*' Approved, thii — — day of — — ." (Ord. of 16th 
Oct. 1852, pi. 49). 

What it done with the certificate of the derk after the judge has 
signed same ? 

It is transmitted hy the clerk to the Report-office, and is there 
filed (Ord. of IGth Oct. 1852, pi. 50). 

Is the certificate, when filed, binding on the parties to the suit ? 

Yes, unless discharged or varied , either by motion to the coart, 
or on a summons at chambers (c. 80, s. 34). 

Within what time must an application be made to discharge or 
vary a certificate or report adopted by a judge ? 

Within eight clear days after the filing of such certificate or re- 
port (Ord. of 16th Oct. 1852, pi. 51). 

^ Costs. 

Will parties attending any proceeding in chambers be entitled to 
their costs as a matter of course ? 

No ; either they must obtain the previous leave of the judge to 
attend, or they must have a special order of the court for the allow- 
ance of the costs (Ord. of 16th Oct. 1852, pi. 55). 

Will the costs of counsel's attendance at chambers be allowed ? 

Not unless tbe judge certifies it to be a proper case for counsel to 
attend (Ord. of 16th Oct. 1852). 

NoTB. — ^Tbe judges refuse to hear counsel at chambers ; if the 
matter is of sufficient importance to require an argument, it will be 
adjourned to be heard in court (Dipple v. Cordes, 22 Law Journ. 
N.S. Chanc. 15 ; York Railw. Co. v. Hudson, 17 Jur. lOi^O). 

DxposiT OF Dekds. 

Where deeds or other documents are ordered to be left or depo- 
sited, where is this to be done ? 

At the Record and Writ Office (Ord. of 16th Oct. 1852, pi. 57). 


MOOT POINTS. 


No. 67. — Ancient Stoimming Baths — Nuisance — Indecency, 

Upwards of one hundred years ago certain public open-air swim* 
ming>baths, now known as " Rennison's Baths," were constructed 
in the outskirts of the city of Bristol. At that time there were no 
houses in the vicinity of the baths, and, as the latter were surrounded 
by tolerably high walls, the bathers were completely screened from 
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ttieobaervotifv of.tbe|)aMert*by. Ovioig. bowev«r« to tbe.gradiui 
extension of the city in that direction, the baths are bow earroandeii 
bybouaesi aone of which are bo situa^ Ibat Any oiw^Jookiog oat 
of the upper windows mast necessarily have a full view of the botberj^ 
wkbiD 60 short a dUtaoce, as to render the sight extremely offeoaive 
and indelicate. The baths were originally, and 0tiUi«re, privsite pro* 
perty* aad ar^ opw to the public upon peymeat of a small sum. 

Would a peraoo* by bathing in the baths* bnt aot exposing him- 
self more than is absolutely necessary for the purpose of bathing, 
render himself liable to an indictmeat ? and is the proprietor of the 
establishment indictable for permitting persons to baUhe without 
proof of his bathing himself i Qu^rt also* whether either thehatbers 
or the proprietor would be liaise in 4ia acftioOiSor damages at 4he 
suit of the occupiers of the adjoining houses ? Qutsre, lastly, whether 
the Court of Chancery would interfere by injunction ? and, if so, by 
whom should the bill be filed ? Lucas Cordss (Newport)* 

No. 68.— Ienfl«cy hy the Courtesy, 

< 

A. is teised in ie^,Jute wmiii, oi Indsr wUcb desecadad to km 
wife during the ooT«rtare ; and shioe the 3 & 4 Wkn. 4. c. I€^ joid 
they have several children* Mr. WslHams ^ns it down (Priaciplet of 
Law of Real Property, p. 168) that, wider tbeae'CiroaaMtaiicea, the 
husband can never become tenant by the ooartesy; *'for deaoent," 
says he, " is bow traced, not from the peraoo laat seised, b«t from 
the last pardwser. The tSMe of the wife, tbn-efove, nmet trace their 
descent as heirs to the estate, not fron the wile, bat from the par* 
chaser,, and there is conecqaently no poseibiiity lof tbeir ever iohex 
riting the estate as heirs. The condition, therefore, which would 
entitle the husband to become tenant by the courtesy cannot be ful- 
filled." Mr. Macqveea, ia hiaexocUeat work on Hashead and Wife 
(p. 189), quotes, and apparently coineidea in, this 4ipinion* I, bow** 
ever, subfnit, with the greatest defcrenoe to bath these learned 
authors, that the husband would, upon his wife's decease, still be- 
come entitled to his tenancy by the courtesy, precisely as he would 
have done prior to the Descent Act ; for the rule alluded to by Mr. 
Williams is, as I take it. merely that the husband must have had 
issue by his wife " capable of inheriting the mother's estate" (vide 
Stepb. Com. 3rd edit. vol. i. 253); and, under the supposed cir- 
cumstances, I submit that the children are capable of so doing, for, 
although they wpuld not inherit directly from the mother, yet, as 
they do still inherit the estate which formerly descended to ber, 1 
maintain that the rule in question is satisfied. 

Will any of your readers favour me with tbeir opinions upon this 
point ? Lucas Cordbb (Newport). 


Ifov^ 68i^**'<ftr i i rf i^ W omkt^impuUiiff> IWrowldtMce. 

SapposiogaH gentleman. lA^the course o£a quarrel with anotlierin 
a pablic place, were, in the pressuce of the bystanders, to make use 
of words falselj imputing a gross want of chastity on the part of the 
wife or sister of the other, without having any probable ground for 
makiu^ Mcli/ aa asamtion* would' tiiet law gittnt any redress tor such 
an outrage ?- hjatua^Coamm (Newport). 

Niy. TO ,-^Def99ti90 B9etuihn o/m^Powm- — iMitfin Equity. 

It is firmly settled that a defective execution of a power in favour 
of a wife, a tegitimate child, or a hona fide purchaser, wilt in general 
be relieved against in equity ; but it has been much doubted whether 
equity will decree such relief as against an heir-at-law, being the son 
of the donoe of the power, and who, if such relief were granted, 
would be left wholly unprovided for, it being said that, in such a 
case, the heir-at-law- has an- equal equity with the party seeking 
relief, and that* their eiy[uitie8 being equal, the court will not inter- 
fere, but wHl leave the parties to their rights at law. Is this doc- 
trine to be considered' law at the present day or not ? 

Vide Chapman v. Gibson. 3 Bro. C. C. 228 ; Braddick v. Mat- 
tock. 6 Madd. 363; Rodgers v. Marshall, 17 Ves. 294, and Story^s 
Equity Jurrsfr. 3fad edit. vol", ii. lo5, in the* *fltetrativ» of^the above 
dofitffne; and Hills v. I).>wnton, 5 Ves. 564. in the negative. See 
ako Tudor aad White's Equity, L. C. vol. ii. 160. 

Lucas Cordks (Newport). 

No. 7 1 . — Replevin hy Bailee, 

A. delivered a horee to B. to be by himigratuitously shod. Whilst 
in B.'s possession the horse was distrained by the latter's landlord, 
for rent alleged to be, but not really, doe. 

Can B. maintain replevin for the horse ? The mooter apprehends 
that be cannot. Litcas Cordes (Newport). 

No* 72. — Replevin in County Court — Appeal. 

Is the judgment of the county court judge, in an action of replevin, 
under any circumstances ever liable to be reviewed by the superior 
courts ? Lucas Cordjss (Newport), 

No. 73.-— BiV/ iff Exchange — Noiiee of Dishonour. 

The drawer of a bill of exchange lived at C-— — , and the drawee 

and payee respectively at D . There was only one post daily 

between those places, which left D for C at ten a.m. The 

bill was presented for acceptance and dishonoured at D at four 

p.m. on Monday, and the payee sent notice of dishonour to the 
drawer by the Wedntsday's post. 
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Was the notice of dishonour sent sufficiently soon to charge the 
drawer? Accordfog to Dr. Story it was (Story's CommeDtaries 
upon Bills of ExchftDge, Ist edit. p. 320, in notis) ; but the mooter 
ventures to doubt the accuracy of that learned author's opinion. 

Lucas Cordis (Newport). 

No. 74. — Bequest to Legatee on her attaining the age of Sixty vs- 
married-^Conditions in Restraint of Marriage, 

Testator bequeathed £5.000 to his daughter N., payable on her 
attaining the age of twenty-one years, and also the further sum of 
£10,000, to be paid her on her sixtieth birth^day, provided she 
remained sole and unmarried in the mean time. 

N. attained the age of sixty, having, however, previously mar- 
ried. Is she entitled to the £10,000 legacy ? 

Lucas Cordis (Newport). 

No. 75. '^Power of Attorney, 

Is there any positive mle of law requiring an ordinary power of 
attorney — e,g,, a power to receive and give a discharge for a sum of 
money, or to bring an action in the name of the principal — to be in 
writing ? Lucas Cordes (Newport). 

No. 76.— jB^f/y Practice — Cross Bill of Discovery, 

Can it ever become necessary or expedient, under the new prac- 
tice, for a defendant to file a cross bill of discovery against the 
plaintiff? Lucas Cordbb (Newport). 

No. 77. — Bankruptcy — Farmer — Manufacturing Agricultural 

Implements — Trader, 

A farmer having invented an improved threshing machine, bought 
a quantity of materials from time to time, employed workmen to put 
them together, and, having constructed the machines, sent them for 
sale to tradesmen in different parts of the country, who acted as his 
agents for the sale of such machines, and who received a commission 
for their trouble. He still carried on his farming operations, which 
constituted his principal means of livelihood ; but those means were 
in some years increased, and in others decreased, by the manufacture 
and sale of the threshing machines ? 

Do the above transactions render the farmer a trader within the 
scope of the Bankrupt Laws ? Lucas Cordbb (Newport). 

No. 78. — Devise-^Perpetuity, 

Devise in 1830 to J. S. in fee, to the use of A. for life, remainder 
to the use of trustees, to preserve contingent remainders, remainder 
to the use of the first son of A. who should come into existence in 
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testator's lifetime, remainder to the use of trustees to preserve con- 
tingeot remainders, remainder to the use of such son's first and every 
other son successively in tail, with divers remainders over. 
Is the limitation in italics void for remoteness or not ? 

Lucas Cordbs (Newport). 

No. 79. — Devise — Rule in Shelley's Case, 

Devise to Mary J. for life, remainder to Thomas H. for life, 
remainder to Elizabeth, the wife of said Thomas H., for life, re- 
mainder to the heirs of the two bodies of the said Thomas H. and 
Elizabeth, his wife, lawfully begotten, or to be begotten, remainder 
to said Thomas H. and his heirs for ever. 

What estates do Thomas H. and his wife respectively take under 
the above devise ? Lucas Cordbs (Newport). 

No. 80. — Action for Opening a Window, so as to Disturb Plaintiff*8^ 

Privacy. 

Will an action lie for opening a window in defendant's dwelling- 
house, in such a manner as to overlook the premises of the plaintiff, 
and thereby disturb his privacy ? Vide a remark, per Le Blanci J*» 
in Chandler v. Thompson, 3 Campb. 82. 

Lucas Cordbs (Newport). 

No. 81. — Sale of Horse — Violation of Warranty. 

A. buys a mare of B., who along with her gives an ordinary 
warranty. About nine months after the sale she proves to be with 
foal. B. knew of this, but no mention was made of it at the time 
of the sale. A. now wants to return the mare, saying she is unfit 
for work. Is this a defect B. ought to have named at the time of 
sale ? Is the acceptance compulsory on B. ? I am of opinion it is 
not. Junius. 
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No. 42. — Devise over, if die before becoming entitled {ant>, p. 224). 

The only question in this case is simply whether the word •' en- 
titled/' is to be referred to the death of the testator, or to the death 
of the tenant for life ; in other words, whether it means " entitled 
in interest,*' or *' entitled in possession." Judged by the rules of 
plain common sense and grammatical construction, I think there is 
little doubt but that the latter interpretation would be adopted, espe- 


the ttltimatte ^Tt to A. mcrdf » mtHitMlUNi^^ tlvr ewiir «t lite Mf* 
tator's widow predeeeamg the tit^Mor, "htifmfi ^f'^MdMse^to' Ika 
in the event evtdentlj C0atenprattd> by fRe feMaMr, ^., tlie? (Itath 
of' the widow, Imng tbettenant for life. In Henderson ▼. Kennicot, 
2 De Gex and Smale, 402, which in effect precisely resembled the 
present case, Knight Bruce, Y/C, manifested a strong inclinatioa 
to adopt the latter const mctioii, bat being' presscfd by eD(iiRcl'#ith 
the eases of The'CoRnnfssionen of CInrritvibte Gontythutioitav. Cotter, 
I D. and War. 49%, and Fry v. Lord' She^born. d^SiniA. 343. hede^ 
cfded to the contrary, observing-, '"'Int ftir the c««»cit0d, I tfhriild 
probably have held the expreisioti "mtitkd' to meBOi * eitMid in 
posstssion;* bnt I cannot so* decide" wythtiut ccmtradintinj; tftose 
autfaorhies." its'lftelaw vfow stands, the represeittative» oftbe tss* 
.tator's ai8ter-in<4aw and A. are, therefore, undonbtedly jointly en- 
titled; but I cannot help remarking; that tlie cases by which ttth 
doctrine is established are of an extremely unsatisfactory description. 

LuoxB €oiiDB» (Newport). 

No. 2G. "-^Bequest, subject to Conditions in restraint of TSarndge 

{ante, p. 104). 

No gentf^mair having- hitherto volunteered an opinion npon this 
point, I, as the mooter thereof, am induced to offer a few remarks 
upon the subject, in the hope of eliciting some observations from 
gentlemen better qualified to. give an opinion upon it than myself. 
No question, of eoursei arises* as to the £1,000 legacy, whioh being 
absolutely and anoonditionally bequeathed to M. upon her attaining 
twenty-one, of coarse becamfe paiyable to her on her arriving at that 
age. I shall, therefore, pass at once to the consideration of her 
other claims under the will ; but before proceeding to do so, I most 
remet^c that it is incumbent upon us to put entirely out of the ques* 
tion all the cases Nvhich have been decided upon devises of real 
estate, or of legacies charged upon land, subject to conditions in 
restraint of marriage, which will be found to be inapplicable to the 
case before us, iot the following reasons. Several centuries ago, 
when the Ecclesiastical Courts were in full vigour, those courts were 
solely possessed of jurisdiction in causes relating to bequests of pare 
•personalty, and;ti)e ecclesiastical lawyers who presided, in those courts 
decided the causes coming within their jurisdiction in accordance 
with the rules cf the civil law, with such modifications as the estgen- 
cies of the age and the institutions of this country from titoe to tifae 
rendered necessary, and when in process of time the Couptof Cttrna- 
eery acquired concurrent jurisdiction in testatnentary cacnes, l^bat 
court, to avoid the absurdity of the same bequest being eenstmied ia 
one court according to rules wholly at variance with th^e acted 
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upon by attotber court of concunrent junsdieticm, wa» ve]«otafAly 
covpelleii to hdapt the rules of the civil law in the ftdjodicatiOD of 
caseea I'elating to •ucb be^uetts* InaBOMbch, however, as tbe Ebcle- 
siactical Oourta xievor bad. jamdiotioB in causes rektiDg to "wills of 
real e«Ute,or legacies cbanged upon kosl, the Maxims of tbe civ^ 
lair w«ii9 from tbe earliest times disregarded in the interprottttion of 
eucb wills, and in questions arising thereupon the doctrioes of tbe 
oommoa law. w«re alloffv«d to take their fall -effect. Heaoe it follows, 
tbat bequests of pore per^onidty, asd devises of real estate (ieckiding 
l^^ea charged apon laiid^» weito the pteaeet day govenied by dif- 
feraat r«ie8. ooiocidifig it is true in sonse |)ftiticulars, but in many 
oth^ resf ecu whoUy jrepugoaDt to eaeh o^her ; the one class em^ 
brafiftg the doctujnes of tbeciwil law (which, so far a| tb^ relate to 
couditiona in restnuAt of nianria^ are principally founded on tbe 
old.Eomaa lawy usuaUy known as tbe Lex Julia* as amended by- 
that called Lex Pappia Poppna), with smoh modifieations as hwe^ 
frooa tioMsto time been found expedient; and Dbe other, eomstiDj^ 
of tbe well-known canons of o«r owa emoinoQ law. 

We wfU now retursi to the eoosideratbn of tbe case before us. 
1. Aa to tbe ana^iity. la tbe first place am must observe, tbst 
tbexeslraint SiSiieKed to tbe rnjoyment of the aaoaity is imposed by 
way of cfmditim mbseguetU^ Now tbe rules iaid down by Lord 
Cranworth, V. CL, in re Dickaon, 1 Sim. KjS. 37 ; S.C. Law Stu*-- 
DB»fTft' Ma/QAZINJBj vol. iii. p. IS6, as to the opecntion of eonditiQlEffi'' 
sabs^oeat upon hequeats of pure persoaally, will^ide us in arnvinig 
at a decision upon the case befove.us. In that case, his Lord^ip 
lofiid^ lays dowa the kw aa foiUowsj— ^' If the condition, being a 
csnditipa sabse^ueot, be ia the class of those which impose a re- 
stotfat CQQsidersd by tbe civil bw aa imlawial, then, if the condition 
be a simple prohibition,. or a probibitiOBi with a declaration of foiv 
feiture of tbe le^py. without moie, Kile rnle of- the civil law piwails 
^^remiiiiUir C0Mdi4i(h^9iiid tbe legacy stands as if ivo conditicm bad 
been found in the testssoent* If, on the <otber hand, there be some- 
tbiog beyond a condition and clause of forfeitttne, and tbe forfeited 
legacy is on breach of the condition gti^en over, or which is the same 
things is directed to become a part of the residue, and tbat residue 
is i^ivea over, then this court disreganis tbe doctrine of the civil 
law, and acts on its r wn ordinacy rules. The legatee over becomes 
entitled, asd tbe original legatee loses bis legacy." Now, it is quite 
dear*, tbat by tbe civil law M conditions requiring consent to mar- 
rii^e, whether such consent is req«uied generally, without reference 
to the period of life at which tbe legatee may happen to marry, or 
whether such consent is merely required in case of marriage under a 
given age, are altogether void (Heinecdtis ad legem Papiam Pop- 
pceam, p. 294 ; Digest xxkv. tit. i. cap. 72, & 4 ; Ayliffe on the 
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Pgndecto, lib. iii. tit. 21, p. 374, and White andTudor's Eqiuty, L.C- 
ii. 15I-— 162). Oar case, therefore, comes within Lord Cranworth's 
first rale, and there being no beqaest over, or declaration that the 
annaity shall sink into the residae, remUtiiur eondUio, and M. and 
her husband on their marriage take the annaity discharged from the 
condition. (See also, Garrett ▼. Fritty, 2 Vem. 293 ; and Wheeler 
▼. fiingham, 3 Atk. 364). 

2. As to the £500 legacy. In this instance it is to be observed 
that, unlike the case we have been hitherto considering, marriage 
with consent is here made a condition precetkni to the vesting 
of the legacy, and this gives the bequest a totally different com- 
plexion* Amongst the many modifications of the civil law con- 
cerning legaci^ which oar coarts hsve from time to time found it 
necessary to make, none have trenched more deeply upon its pristine 
integrity than those which have been made respecting legacies de- 
pending upon the performance of conditions precedent By the 
civil law, as it existed in the days of the Roman empire, no differ- 
ence whatever was made between such legacies and those liable to 
be defeated by the operation of conditions subsequent (Digest, ut 
9uprh, Godolphin, book i. cap. 15, and book iii. cap. 17; Swinburne 
on Legacies, book iv. cap. 12, p. 266; White and Todor's Equity, 
L.C. ii. 155 ; and Story's Equity Jurispr. i. 234 ; and Harvey v. 
Aston, 1 Atk. 375), whilst, on the other hand, the common law 
draws a very marked distinction between the two, and construes the 
condition in the former case with much greater strictness than in the 
other (White and Tudor's Equity, L.C. ii. 164), and as the leanmg 
of the courts has always been in favour of this distinctioq, the rules 
of the civil law in cases of legacies dependent upon the performance 
of conditions precedent have been gradually modified and encroached 
upon, and, at length, after many contradictory and jarring decisions, 
it appears now to be settled that such legacies are to be considered 
as " upon the same footing as any other bequests or devises at com- 
mon law, that is to say, that they are to take effect only upon the 
condition precedent being complied with, whether there be a bequest 
over, or not," (Story's Equity Jurispr. ii. 234 ; et vide Roper on 
Legacies, i. 654 — 660 ; Scott v. Tyler, 2 firo. C.C. 431 ; S.C. White 
and Tudor's Equity, L.C. ii. 89 ; Harvey v. Aston, 1 Atk. 361 [n.]; 
and Stackpole v. Beaumont, 3 Yes. 89), and it makes no difference 
whether such condition precedent be illegal, or even physically im- 
possible ; for as .the subject-matter of the bequest or devise is not to 
vest uniU the condition is performed, it follows that if it is not per- 
formed, the estate never vests at all, whether the non- performance 
is occasioned by the impossibility of its performance, or by any other 
reason. (Steph. Com. 3rd edit. i. 290). From this it follows that, 
the £500. legacy being dependent upon the performance of a con- 
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ditioB fweetdciit, Tig.» M/s marriage with eonaent, and that condiGoii' 
never having been performed, she it not entitled to the legacy. 

liUOAB Coabsa (Newport). 

No. 5t.'^Promk$6f% Mtff#-^l«l«fo o/LimUaiumt (janii, p. 227). 

Aa the law does not regard the fraction of a day, the time of 
limitation mast be considered aa having begun to run in the first 
moment of the day upon which the note was made, and it conse* 
quently expired in the last moment of the 23rd January, 1854, 
and the plaint not having been entered until the following day waa 
consequently too late. In Russdl v. Ledsam^ 14 Mees. and Wels. 
574, certain letters patent for fourteen years were granted on the 
26th February 1825. The questbn was, when did the term expire I 
and it was held per totam curiam, that it began to run on the day of. 
the date, and expired at twelve o'clock at night on the 25th February , 
1 839. Parke, B., in delivering the judgment of the court, said, " It 
was asked by Mr. Kelly, whether, if there had been an imitation of 
the invention on the day on which the patent was dated, it would 
have been an infringement of it, and we have no doubt that the an* 
swer ought to be that it would ; and, if so, the day of the date 
would be included, and the patent would expire ai midnight on the 
25th February 1 839, for the law never takes notice of the fractioa 
of a day, except when there are conflicting rights between subjects." 
Now, in our case, the payee might have sued upon the note on the 
very day upon which it was made, as no demand is necessary before 
bringing an action upon a note payable on demand, the service of 
the writ on the maker being all the demand that is necessary. 
(Norton v. EUam, 2 Mee. and Wels. 461 ; and Waters v. Earl of 
Thanet, 2 Q. B. 769), and therefore our case is completely upon all 
fours with Russell v. Ledsam. Lucas Coriib8 (Newport), 

No. 54. — Statute of Limitation (ante, p. 228). 

Martindale v. Faulkner, 2 C. B. 712, and Whitehead v. Lord, 21 
Law Journ. Exch. 239, both decide that where the items of an 
attorney's bill refer to business done in the progress of one conti* 
nuous suit or other transaction, the statute does not begin to run 
against the earlier items^until the whole transaction is terminated* 
See also Phillips r. Broadley, 9 Q. B. 744 ; S. C. Law Jonm. 
Q. B. 72 ; and Inglis v. Haig, 8 Mee. and Web. 777. 

Lucas Cobdxs (Newport). 

No. 60.— Lien (anth p. 229). 

By the expiration of the time limited by the Statutes of Limita* 
tion the debt ia not discharged, although the remedy by action ia 
gone, for those atatatea *' go ad litis ardinationem only, and not ad 
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litis deeisionem'* (Story's Conflict of Laws, s. 576). The creditor 
may, ccmsequently, set up any lien that he haa in reapect of the 
debt, although he is predaded from maintaining an action for its 
recovery (Sf^ars v. Hartly* 3 Esp. 81 ; Dagley ▼• Kentish, 2 Bam. 
and Adolph. 411 ; Addison on Contracts, 3rd edit. vol. ii. 132S — 
1335). In Bdl v. Faolkner, 2 De Gex and Smale, 775, Knight 
Bruce, V. C, remarked that a solicitor's lien for costs was a dormant 
secnrity, and differed in that respect from, a mortgage* 

Lucas Cordbb (Newport). 

No. 62. — Lutt,{mU^. p, 229). 

In some neighbourhoods fullers have been held, in accordance 
with the proved usage of the trade in the particular locality, to have 
a general lien upon goods sent to them to be bleached ; and in 
other places, where no such usage has been shown to exist, they 
have been held to have only a particular lien (Addison upon Con- 
tracts, 3rd edit. vol. ii. 1298 — 9). It will, therefore, be a question 
of evidence for the jury whether, in the particular neighbourhood in 
question, fullers have by custom a general lien or not. It must, 
however, be remembered that although general liens were formerly 
encouraged as being for the convenience of commerce, yet that their 
extension is now looked upon with jealousy, and is discouraged, as 
being an encroachment upon the common law ; and, therefore, if 
reliance be placed upon such a custom, the party setting it up wiH 
be put to strict proof of its existence. Vide the judgment of Lord 
Ellenborough, in Rushforth v. Hadfield, 7 East, 229, in which the 
law of general lien by the custom of particular trades is very care- 
fully reviewed. Lucas Cordbs (Newport). 

No. 060 — Retainer by Executor (antk, p. 228). 

It appears quite clear that B., by retaining his simple contract 
debt, to the prejudice of the specialty creditors, would be violating 
the established doctrine laid down for the guidance of executors in 
the payment of the testator's debts. See Parsons on Wills, p. 96 ; 
Toller on Exors. p. 295. 6. G. Norkis (Nottingham). 

. .^ No. 57. — Infani-'^Promiesory Note (mUK p« 228). 

• 

Yes. He must apply, with his guardian or friend, to the county 
court in the district in which the defendant resides (or, by leave of 
the judge, he might sue him in the county court in the district in 
which the note was payable). On the infant applying for the sum- 
mons, the guardian or friend must enfer into an undertaking for 
payment of costs in case the infant should fail in his action (Rule 5 
General Rules and Orders for Proceedings in County Courts). 

A BtrBSCBIBBR. 


No. 59. — Att&r»ey'9 Lien/or Cowts (mUft, p. 2S!9). 

I am of opinion that the attorney's daim is good (see Fetersdocff* 
vol. ii. p. 659). " The court will not compel an attorney to ^iTe 
up any writitigs m hU possemon without the other party agrees ,to 
pay him his retuonaMe demands*' Junius* 

No. 56. — Retainer by Executor {ant'^t p. 228). 

I think it .'is qtoile clear that B. has no right to retain .hi^ own 
deht, before satisfying those of the specialty creditors ; for though it 
is one of the privileges of an executor that he has a right to retain 
for his own debt, in preference to all other creditors of equal degree, 
yet he cannot retain as against those of a higher degree ; the law 
places him merely in the same situation as if he had sued himself as 
executor and recovered his debt, which there could be no room to 
suppose during the existence of those of a superior order (see Wil- 
liams* £xors.and Admrs. vol. ii. p. 761). J, F. C. (Walsall). 

No. b^.-^AUamefs Uenfor Costs {ant'h, p. 229). 

It has been decided (Exp. Nesbitt. 2 Sch. and Lef. 279) that a 
solicitor has a lien for his costs on all papers that come into his 
hands for the purpose of business, though not papers in the cause in 
which he makes the demand. I am inclined, therefore, to think 
B.'s claim a good one. J. F. C. (Walsall). 

No. 40,^^Devise subject to Annuity — Sale of Lands (ante, p. 224). 

B. can, no doubt, sell the estate without the consent of the an- 
nuitant C. ; but unless the charge of the annuity appeared on the 
sale, it would be a solid ground of objection to the title, as the estate 
would continue charged in the hands of a purchaser, B. having no 
right to compel C. to release his interest ; for it was the very pur- 
pose of ipaking the land a fund for the payment of (he annuity that 
it should be a constant and subsisting fund ; and, therefore, unless 
B. could prevail upon C. to release his interest, the purchaser might 
refuse to complete the purchase. (Vide Sugden's Vendors and Pur^ 
chasers, vol. iii. p. 161r; Hughes' Real Property, vol. i. p. 18). 

J. F. C. (Walsall). 

No. 44.— Po/tcy of Insurance-'-'Deviation — Ship in Distress 

(anti, p. 225)« 

I find, in Chitty's Commercial and General Lawyer (p. S49), 
that although a deviation cannot m general be made in the voyage 
specified in the policy without endangering the policy, yet, where a 
departure is caused by necessity, or by an imperative or urgent obli- 
gation, it is not regarded as a deviation, but is excused in law ; and 
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m the emuneratioo of the ordinary oecauona whkh will justify luch 
departore are the following : — " To join conToj, atreM of weather, 
want of repairs, the approach of an enem j, tuecfmrmg another veuei 
M dhtr$98,*' &e. It appears from this, then, that the deviation in the 
point mooted is such an one as the cireumstancM of the case would 
jvstify, and consequently would not avoid the policy of insurance. 

J. P. C. (WalsaD). 

No. 43. — Idw of Shipping — CoUUioh af 8e& {tmti, p. 225). 

Chitty seems to be an authority in favour of the apportionment 
^see p. 1038, Commercial and General Lawyer). "A misfortune of 
this kind may arise when both parties are to blame, as where there 
has been a want of due diligence on both sides; in such a case the 
rule of law is, that the loss must be apportioned between them, as 
liaviog been occasioned by the fault of both of thenu" 

J. F. C. (Walsall). 

No. 32. — Lessee of Mortgagor (anfh^ p. 160)» 

In an- answer to this point by W. R. W., contained in the last 
number of this Magazine (p. 235), he has stated that " a lease made 
by a mortgagor without the consent of the mortgagee, is absoiutelif 
void, and operates as a determinationof the laortgagor's estate," May 
I beg the favour of being informed, either by letter or through the 
medium of the Magazine, of W. R. W.'s authority for such a state- 
ment? 

I am much obliged to Mr. Lucas Cordes for his answer, so well 
supported by his stated authorities. I would at the same time sug- 
gest to the Editor, that no answer should be inserted in the Magazine 
unless the authorities are also given. Josbph B. Bbtts. 

No. 56. — Retainer bg Executor (anti, p. 228). 

I agree with the mooter of this point .that B., the executor, had 
no right to retain his simple contract debt in prejudice to those of a 
higher degree. The law in this case, as ]i|id down, in . Sieph. Gobi. 
vpl. 3, p. 359 ft seq. is, that if a person indebted to another make 
his creditor his executor, the law gives him a remedy for his debt by 
allowing him to retain so much as will pay himself, before any other 
creditor whose debts are i>f equal degree. But the executor shall 
not retain his own debt in prejudice to those of a higher degree, for 
the law only puts him in the same situation as if he had sued himself 
as executor and recoyered his debt, which ha never could he sop- 
posed to have done while debts. of a higher nature subsisted. 

Hbmet Rsdoish {Stockport}* 
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No; 41.— Umit am aiitMng twentyoM (oM, p, 224). 

n&e nephew's ehare woald go to his ngiPt of kin, uolett provision 
Cor Bttdi a contugeney as in the above had been made in the will. 

C. C. Elus (Ruthin). 

* 

No. 44. — Poliqf of Iiuuranc§^-'Deviaiion — Ship in Diitrua (ani>, 

p. 325). 

This point appears formerly to have been unsettled. The Coart 
of Admiralty have expressed a doubt whether in the circumstances 
herein, the deviation will cause a forfeiture of the policy. The Ame- 
rican courts have held that it* is not (The Jane, 3 Hagg. Adm. Rep. 
345 ; 3 Kent's Com. 16). 

Now, however, it appears to be a fixed rule, that any deviation 
from the voyage marked out in tbe policy, except in cases of Abso- 
luts NBCBBBiTT Will render the insurance ineffectaal, and that whe* 
ther the loss be occasioned by such deviation or not, and whether, 
the ship resume her proper course, before the loss happens, or not 
(Vide Elliott v. Wilson, 7 Bro. Pari. Cas. 459; Davis v. Garrett, 6 
Bing. 716; 15 Law Journal (Q. B.), 274; Ashley v. Pratt, 16 Mee. 
and W. 471). C. C. Ellis (Ruthin). 

No. 47. '-^Table maving-^Pretendei Saianie Agency {ante, p. 226). 

There can be no doubt, but that an< indictment would lie agafnst 
the parties named in the above. For by 5 Geo. 4, c. 83, s. 4. 
" Persons using any subtle craft, means, or device to deceive her 
Majesty's subjects are to be deemed rogues and vagabonds, and . to 
be punished with imprisonment and hard labour." 

C. C. Ellis (Ruthin). . . 

No. 48. — Master and Servant-^Dismissal of Servant for Misconduct 

(ana, p. 226). 

r 

I think that the master here, waived his right of immediate dis- 
missal. For if he did not discbarge the eervant forthwith for a. 
greater fault, how could he for a leva ? The servant is certainly en- 
titled to his wages'Up to the- very day of the month's notice, and he 
would have been so had his master dismissed him on the spot (Ste- 
phen's Com. 3rd edit. vol. 2, p. 232). 

The master in waiving his right of immediate dismissal, and by 
givinga month's notice also waived his right of retaining the month's 
wages, sothjst I think the servant could claim a month's pay from 
tbe day of the month's notice. As to the roastiAr's motives for re- 
tainfog the servant, I do npt think they would alter ibe case. 

CO. Ellis (Ruthin). 
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No. iSkf^Aeoard4md 5<tfft|faclte«--^F«iyr-0l-ioi(a«/f, p« 886). 

I think WQ can liardly call this " accord and satisfaction/' as both 
tiie parties were engaged in an nnhwfol act (I€ Geo. It, c. 34). 

I think, howcTer, that B. cannot reoover the £13 from A. opon 
the I. O. U., as it must be shown for what the money was dae, 
for no I. O. JJ, can be paid, or rather sued i^pon, nnl^ss proof of 
eonsideraiioH be given, which in this case would at once show the 
debt to be illegal. 

I consider ^t A. can recover the £100 dae to him, as if no such 
transaction as mentioned in the above had taken place* For even 
if A. and B. had entered into an agreement that the debt should be 
either increased or lessened (as tt might hsfppen) by the chances of 
the game, such an agreement, as it regarded an nnkwfol act, would 
be invalid. So that considering all things, I think the £100 would 
be in no way influenced by the gaming tvansaotion. I have no au- 
thority npon the above subject, but merely state my own opinion* 

C. C. £lub (Ruthin). 

No. 51. — Law of Evideuce^^Proqf of Postmarks {ante, p. 227). 

The postmark on a letter, is usually considered to prove itself: 
but if disputed it does not appear clear whether the person who 
stamped it must be called, or whether it must be proved by mtj/ 
postmaster, or by any one in the habit of rece i vi ng letters l^ post; 
or, indeed, whether it requires any proof at all (Kent v. Lawen» 1 
Camp. 178 ; Arcangelo v. Thomson, 2 Camp. 620 ; Vletcher r* 
Sraddyll^ 3 Stark. 64 ; R. v. Watson, 1 Camp. 215). 

In Plnmer's case (R. and R. C. C. 264), the postmark was proved 
1)y a stamper at the post-office. 

In case of a postmark being disputed, I should imagine that the 
" onus" of the proof lies with the party -disputing, t.f., it would be 
ior him to prove the postmark wrong or ioi;ged, as the case migbt 
be, and not for the other party to p];ove it ; for until it be shown to 
be wrong by parol evidence of the real date of posting, the law will 
presume it to be correct (Stocken t. Collin, 7 M. and W. 6\i), 

C. C. Ellis (Ruthin). 


No. 62.~I.jfii (on/^, p. 229). 

B. had in this case waived his parthmiar lien upon A.'s goods, in 
consequence of his not having insisted ijpon it, when the goods were 
demanded from him (Boardman v. 801, 1 Camp. 410)* 

A general lien, being against the ordinary course of law, depends 
entirely upon contract, either express or implied from the spseisl 
usage of a particular traded or from the previous course of dealing 
between the parties* A general lien may be proved, also, by the 
deaUngs of ol^er parties, engaged in the same employment, of such 
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notoriety ■• tliat they may iaifiy be pnimrad io be known to tbo 
owner of the goods (Ruhwor^ ▼• Hadfieldi 7 Eait, 826 ; Cump- 
sMui ▼. Heigfa. 3 New Co. 449). . So that npon theee cironmit a noee 
depends BJn Uen upon A.'s goods. 

• i am indined to think B.'a liev a good one, aa in the cases of 
foetorsy warefaousemen, and some others* usage has fally established 
the right ol genesal lien, and with regsrd to dyers a lien for the 
general balanoe has been established in several cases (Savil y. Bar* 
cbasd, 4 Esp. 53 ; Homphreys v. Partridge, Montagae, Bank. Lair, 
18; Rose v. Hart, 8 Taont. 499). C. C. EpLis Ruthin). 

No. 63. — Liability of Retired Partners (ante. p. 229). 

In this case, although no deed of partnership had ever been en* 
tered into, still that does not free the partners from public liability, if 
the concern had been carried on in their several and respective 
names. 

Since then the parties stood in exactly the same position to the 
public as if they had been real partners, i,e„ bound by agreement, 
and no notice whatever had been given of the dissolution of partner- 
ship. I apprehend, the retired partners would be equally liable with 
the others (Graham v. Hope, Peake, 154 : Barfoot v. Goodal, 3 
Camp. 149 ; Williams v. Keats, 2 Stark. 200 ; Parkins v. Carru* 
thers, 3 Esp. 248). C. G. Ellis (Ruthin). 

No. 64,'-^Barri8ier*s Privilege from Arrest {ante, p. 230). 

A barrister is privileged from arrest in civil cases while attending 
the courts " eundo, morando, et redeundo"^(Luntley-v. Nathaniel, 2 
Dowl. P.O. 51; Whalley v. Pepper, 7 Car. and P. 514). Such 
being the case, I think that a barrister is privileged, whether pre- 
viously retained or not. C. C. Ellis (Ruthin). 

No. 40. — Devise subject to Annuity — Sale of Lands (ante, p. 224). 

B. can no doubt sell the estate without the annuitant's consent, 
subject to the annuity remaining a charge upon the property. 

G.P. 

No. 41. — Devise on attaining twenty' one (ante, p. 224). 

The portion of real property given to the nephew who died under 
twenty-one without leaving lawful issue, would descend on that 
event to A.'s heir-at-law. As to which A. would be considered as 
having died intestate ; the personal property being distributable 
amongst A.'s representatives according to the Statute of Distriba- 
tions. iC. F, 

No. 42.— Deviff over if die before becoming entitled (ante, p. 224), 

A, alone appears to me entitled to the property devised by tl^p 
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will. Tottetor TcMtd the whok of Us estate io tniitees'ii|ion eeirtiio 
tcasCs m fhe int plioe immg tke nttanl life of iiis wife. andiraBi 
and ivasedKatdj after her decease apon eertein otlier. traate jnea* 
tidoed. It is dear theo» that no other party bat teatator's widow 
could become entitled under this will topartidpate in testator'a pio- 
party prsfioos to her death, eonseqoentljr teatetor's siater-in*law 
eoald not. aod dying as she did b^fiure the widow, died " before she 
became entitled to soch share of the said tmsC moneys and pre* 
mises/' as is specially provided for in testator's wilL C. F. 


No. SS.— Praamory Note— Statute of Limtatione {ante. p. 227). 

I think the plaint was entered in time to save the Statnte of 
Limitations. The rule 1>eing, I pres ume» that in the computation of 
time, the day upon which an act has been performed is excluded, 
and the day upon which the period limited expires is included. So 
that in this case the plaintiff's right of action would have expired 
with the 34th January. 1854. C. F. 

No. 56**-2{tf/ata0r by Exeeatore (ante, p. 228). 

B. was wrong in retaining his simple contract debt until the epe* 
dalty creditors were fully satisfied. B. stands in no better position 
as executor than the rest of the creditors of equal degree, th^ law 
allowing him to pay himself in preference to them — merely to avoid 
the absurdity of a man suing himself (Stephen's Com. vol. ii. p. 204). 

C. F. (Appleby). 

No. 58. — Guardian and Ward {ante, p. 228). 

4« was not justified in appropriating tb<e damages recovered by 
this trespass to his own use ; but he must account to his ward for 
the amount he so recovers (Stephen's Com. vol. iii. p. 534). 

C. F. 

No. 69. — Attorney's Lien for Costs (ante,^. 229). 

B.'s claim is a good one. Usage has established the right in the 
case of attorneys and others of a general lien in respect of the docu- 
ments or goods committed to their charge (Steph. Com. vol. ii. pj* 
76. 77). C. F. 

Ko. 5Z.— Promissory Note-^Statuie of Limitations {anU, p. 227). 

I think there can be no doubt, that the plaint was not entered in 
time to save the Statute of Limitations. 

The sixth year would terminate at twelve o'clock on the night of 
the 23rd January, 1854, consequently B.'s right to recover at the 
time he entered the plaint had ceased, inasmuch, as the seventh year 
had commenced at the time of such entry. X. Y. Z. 
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•No. 65*— JbMtf 3UI— CMtMymctf Ml muroOei {mUe» p. 980). . 

The mooter does not state whether or not the husband of B» 
joined in the oonveynnciB by his wife to her illegitiina;te son, also 
whether she was examined separately^ and the deed acknowled^ 
by her, which wu necessary. 

The deed ezecnted by B. in favour of her illegitimate son not 
haying been enrolled woidd, I conceive, be inoperative nnder i 9t 4 
W» 4, c. 74, s, 41, and her share woold therefore revert to the heirs 
of the testator, who appear to be A. and C. 

Lawfal issue having been born on the body of B. her husband's 
curtesy would attach, and I think that he (if living) and the eldest 
son of A. and C. and her husband and their eldest son msjr execute 
a conveyance to a purchaser, which must be enrolled in pursuance 
of the statute above named. *' Lxz.*' 

No. 28.-^7Vna}if|f tn Cwfimon, Ste. (tmih, p. 103). 

I think with Mr. Cordes, that in this case the grantees would take 
as joint tenants. "Junius" is quite right that the words " equally 
to be divided/' would in the case of a devise, or in a conveyance 
founded on the Statute of Uses, create a tenancy in common. But 
in Stephen's Comm. vol. i. p. 333, it is said that an estate given to 
A. and B. equally to be divided hetyreen them, has been held to create 
a joint tenancy in common law conveyances, for it implies no more 
than the law has annexed to that estate viz., divisibility. 

W. R. W. 

* No. H.SMute o/Limitaiiont (anih, p. 22S). 

' I think there can be little doubt but that some part of B.'s bill is 
barred by the statute, for where all the items of a written account 
are on one side^ the circumstance of there being some items of bill 
within siz years will not defeat the statute as to those that are of 
longer standing (Cotes v. Harris, Bal. N.P. 149). 

A. H. Morton (Louth). 

No. 59. — Aitorwfif's Lien for Coits (anf^, p. 229). 

I em of opinion that B.*s claim is a good one, for an attorney has 
a lien for his general balance upon all deeds and papers belonging to 
his client, which have come to his hands in the course of his pro* 
feesionsl practice (Stevenson v. Blakelbck, 1 Maule and S. 535). 

A. H.M. 

No. 14.— *I>|rMMt — DefieUney of undisposed ofpersonaltf (anti, pp. 

59>110, 112» 162,285). 

I have considered the further observations made by Mr. H, Mar* 
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ray upon tbid moot psnot, and am ^lad to ptrcei^ ^lat he has teen 
i&dnced to retract the opinions previously expressed by him, m to 
the right of the pecuniary legatees to call for payment out of the 
leaseholds specifically bequeathed. 

With regard to the question, as to whether leaseholds specificaUy 
bequeathed, qftar payment of just debts and testamentary expenses, are 
by these or words of similar import rendered primarily liable to 
those charges (a question which^ though not strictly incident to the 
original point in dispute, has arisen in the course of the discussion] • 
I must confess that the case, and more especially the conclusion, 
quoted by Mr, Murray from Jarman's Treatise on Wills (yol. iL 
p. 600), have had the effect of causing me to somewhat doubt 
the soundness of the opinion I advanced in opposition to that of 
W« Y. P^ on the point. I have consulted various works* and taken 
some pains to satisfy myself upon this head ; but find there is a sin- 
gular wafit of authority on the point, and have not been able to 
arrive at a satisfactory conclusion. The reason why I did not adduce 
any cases or authorities in support of the view I previously expressed 
on the subject, but, as remarked by Mr. Murray, gave a mere opinioa, 
was simply that I had been unable to find any, and I am obliged to 
him for his reference, but still I do not think it by any means con- 
clusive, as Jarman himself merely says that the conclusion he draws 
seems upon the whole to be more reasonable than the contrary one, 
although in opposition to the earlier cases cited by him. I am in- 
clined to attach the less weight to the case of Choat v. Yeates, as 
also to the case of Browne v. Groombridg^, 4 Madd. 495 (on which 
two cases Jarman entirely founds his conolosion), as authorities upon 
the present point, from the circumstance that in both those cases the 
property which was held to be rendered primarily liable by similar 
words, consisted, not of leaseholds, but of moneys, securities, and 
fimded property. And the importance of this observation is increased 
by what Jarman himself remarks at p. 598, where, in introdacing 
the subject, he states that it should seem that when a specific por- 
tion of PERSONAL estate is appropriated to charges to which the 
general personalty is liable, such fund it not, as inthe ease of land, 
subsidiary only, but is primarily applicable ; thus drawing an evident 
distinction between cases of pure personalty and land. 

I must now advert to a feature in the case which has apparently 
escaped previous attention, or at all events has not been mentioned, 
ynZft that in the case stated by the' mooter the whole of testator's 
leaseholds are in the first place given to a trustee upon trust for tes- 
tatmr'fl wife for hst life, and after her dteease 4md. alter att jMt debts 
and testamentary expenses are Uqnidtsad, jsertain leasehold property 
is bequeathed to testator's nephew, and the remainder is by a distinct 
'specilie liequest given to testator's nieces. Now, it cannot for a 


tuatmat be eoitndM tiktt thr taiMtor iatendbd bf thie words refer* 
ling to hie jatt ddite end teitaoMiitery ezpentee, to charge them 
epov the life intereeli pre^nly gmn te^ his wife ; asd I tluiik the 
cMpreMIK^ of its. being hit intentieii to ehaige theu opoQ the ne« 
piew'e intereit in rearainder (which wotdd render neceesanr a sale 
or mortgage of sncii intereet), woeld be quite soffisieBt to rebut any 
ia^ieatioD of an iBtenttott> that lueh interest in remainder shouM be 
primarily liable to their payaoent. 

With respeet'to the opinion given by Btr. Murray (in opposition 
to lAxBt of W. Y. P. and o§ the mooter), that the executor was wrtmji 
in paying the funeral expanses out of the proceeds arising from the 
sale of the furniture, &c., it has somewhat surprised me, ae there is 
no lack of authority to show that the reasonable funeral expenses 
are to be allowed oat of the ffootk of the deceased before any other 
debt or duty whatever, even though due to the Crown, as to which 
I beg^to refer him to Alnutt on the Practice of Willis, p. 285 ; and* 
indeed, in the present case it would be peculiarly absurd to contend 
that the exeeator* roust look to a mere estate in remainder in lease- 
holds to realise his testator^s funeral expenses, having at the same 
tiflM asset* avaiUUe for that purpose in his possesnon. 

SrODBMS* 

No. 43, — Lam ofShifpmff — Collision ai S€a (aat^» 225>. 

Ekratubt.— For "The Woodross Sims," read "Tlie Woadr9p 
Sins/' 2 Dodson, 83-^85. Lucas Corxsbs (Newport). 


DEBATING SOCIETIES. 

IjAw Students' Dsbatimg Socibtt. 
(Ai the LUm In$i$iuiio9, Ciloitcfry-toe.) 

QUXSTIONS FOR DISCUSSION. 

May 2Qd, No. 122. Are sureties disdiarged by a deed covenant* 
ing to give time to the pnndpal debtor, but expressly reserving all 
remedies against the sureties, and power to sue the debtor on the 
appUoatlon of the soretier, notice of the deed being immediately 
given to the sureties, who remain passive ? (Owen v. Homan, 3 
Mao. N. and 6^ 400, and 13 Beov. 196). Affirmative— Mr. Law- 
rence and Mr. JenniBga. Negatiwe^^-Mr. Emanuel and Mr. H. J, 
Smith. 

May 9th. No. 123. A., a boarding-house keeper at Dover, con- 


SOO DUAVUM gy^wwm,: 

traeta to board and lodge B. by the weak, B. batiog die a6k ma of 
a bed room, aod the oae of dining and sitting roomt» and lenranti, 
in conunon with other boardera. la A. anbjeet to the liabilitiei 
of an innkeeper in reapeet of the gooda of B, atolen from the home 
dnring the continnanoe of the contract ? (Richmond ▼• Smith, 8 B. 
and C. 11 ; Bnrgeaa ▼. Clements, 4 M. and S. 310 ; Thompson ?. 
Lacy. 8 B. and Aid. 283). Affirmative — Mr. Fowler and Mr. 
Walter. Negative — ^Mr. Booth and Mr. Hill. 

May 16th, No. 74. la it deairable to raise the expenses of the 
present war by direct, rather than indirect, taxation } Mr. Charcb 
is appointed to open the debate, and Messrs. Rhodes. Walters, and 
Cooke, to speak upon the question. 

May 23rd. No. 1 24. Can a bond creditor, alter the condition is 
forfeited, insist upon six months' notice before he is paid off? (2 
Selwyn's Nisi Prius, 587 ; Flayer v. Danby, 10 Mod. 36). Affirma- 
tive — Mr. Mossnp and Mr. Roberts. Negative — ^Mr. Cheatle and 
Mr. Lewis. 

May 30tb. No. 125. Can a aervant wrongfully diacharged wait 
nntil the end of his. time of service, and then ane his maater for the 
wages which would have become due to him during snch term } 
(Gandell v. Pontigny. 1 Stark. 198, 4 Camp. 375 ; CoUioa v. Price. 

5 Bing. 132. Law J. R. 1828, C. P. 241 ; Smith v. Hay ward, 7 
A. and £. 544. 7 Law J. R., N.S., Q. B. 3; Fewings v. Tisdal, 1 
£xch. 295, 17 J^w J. R., N.S., Exch. 18; Elderton v. Emmeos. 

6 C. B. 160, 17 Law J. R.,N.S., C. P. 307 ; Goodman v. Pocock, 
15 Q. B. 576, 19 Law J. R., N.S., Q. B. 411 : Down v. Pinto, 23 
Law J. R. Exch. 103. Affirmative — Mr. Maude and Mr. Reade. 
Negative — Mr. Hillyer and Mr. Hanbury. 

W. C. BoMPAB, Secretary. 

BiRMiNaHAM Law Stuoxnts' Socxxtt. 

At the meeting held on the 15th of March, 1854, the following 
moot point was discussed :— 

" Is an infant husband liable, during the joint lives of himself and 
his wife, for her debts contracted before her marriage ?" 

There are only two cases directly bearing on this question — the 
first is Tamer v. Trisby (1 Stra. 168), where Pratt, C.J., ia reported 
to have said at Nisi Prius that "necessaries for an infent'a wife are 
necessaries for him ; but if provided in order for the marriage, he 
is not chargeable, though she nses them ;" and the other ia Paris v. 
Stroud (Barnes, 95), which seems to be a contrary decision. The 
authority of the latter case was denied, because " much indifferent 
law is to be found in Barnes's Notes (per Pollock, C.B., L. J., 1853, 
Ex. 285), and also because it does not clearly appear from the report 
whether the debt was contracted before or after marriagv. It was 
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likewise wrgued tbal the case of Turner ▼. Trisby was not onlf 
Qoaffected by any more recent decision, but was also in conformity 
with the general prindple of law, that an infant iff only liable for 
necessaries, and that the maxim, penona conjunetu interegse propria 
^tfuiparatur, only applied when the relation of marriage was con- 
Btitated, and could not occasion a liability on account of a pre» 
existing contract. 

In the affirmative, it was contended that the reason why a bus- 
band of full age is held liable during the coverture to his wife's 
debts contracted before the marriage, viz., that by the mjEirriage he 
becomes possessed of the wife's personal estate, which is the primary 
fand for the payment of such debts^ applies with equal force to the 
case of an infant husband, who likewise becomes possessed of his- 
wife's personal estate, and having the like benefit ought to bear the 
like burden. Moreover, the wife of an infant husband is as much 
protected by the marriage from being sued alone as the wife of a 
hasband of full age ; and granting that if the wife were of age her 
debts might include other things than mere necessaries, and thus in- 
volve the husband in a liability on account of his wife which the law^ 
protects him from on his own account, yet, as either the creditors or 
tbe husband must suffer, the maxim " that wherever one of two inno- 
cent persons must suffer by the acts of a third, he who has enabled 
sach third person to occasion the loss must sustain it" (2 T. R. 10), 
would apply in favour of the creditors, and against the infant 
hasband, who, by marrying, enables his wife to shelter herself from 
her sole liabilities. 

The case of Chappie v. Cooper (13 M. and W. *252), was cited to 
show that the modern application of the maxim persona conjuncia is 
not confined only to liabilities contracted during the existence of the 
marriage relation, and as in that case it was extended to fix a liability 
arising oat of the marriage contract after the contract had determined 
— so when the relation was constituted, it would operate to draw 
upon the husband the pre-existing liabilities of the wife. The meet- 
ing decided in the negative. 

G. J. Johnson, Cor. Sec, pro, tern. 

At the meeting held on the 29th March, 1854, the following 
moot point was discuased :-— 

" A. grants a lease to B., stipulating that it shall become void on 
breach of a certain condition. The condition is broken. Is A. pre* 
claded by receipt of rent after the breach, and with that knowledge 
of it, from treating the lease as determined ?" 

It was admitted on both sides to be settled law, that where the 
lease is not to determine until some act is done by the lessor, as 
entry, such a receipt of rent as that supposed in the moot point 
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woold be a waitar of the brcaob ^ aod an etoetba to eontinue the 
leaae* It was abo admitted that ihere are many aathorities to he 
foimd in support of the distinction taken in Co. Litt. 214, b.» that 
'* where the estate or lease is ipso facto void bj the condition or 
limitation, no acceptance of rept lifter can make it to have a con- 
tinuance ;" and the debate tamed' principally on the qaestion, 
whether these authorities, unquestionably numerous and anequivocal, 
have not been virtually over-ruled by the more modem decisions. 

The distinction just cited, makes the determination of the iease to 
he an immediate, necessary, and inevitable consequence of the 
breach, which, it was argued in the affirmative, is consistent with 
Read v. Farr (6 M. and S. 121), subsequently confirmed by Doe v. 
Bancks (4 B. and Aid. 401), where it was held that the lessee 
conid not treat the lease as determined on breach of condition; 
and, although these cases were decided upon the maxim that the 
lessee should not take advantage of his own wrong, yet they clearly 
establish that the determination of the lease is not an inevitable con- 
sequence of the breach* Whatever may be the force of the objection 
to the two last cases, it certainly does not apply to the obs^^atioss 
of Lord Tenterden, in the later case of Arneby v. Woodward (6 B. 
and C. 623), where he expressed an opinion that if the lease bad 
been provided to be utterly void on breach, the landlord could not, 
after such a receipt of rent as that supposed in the question, insist 
upon a forfeiture previously committed ; and this opinion is confirmed 
by the subsequent case of Roberts v. Davey (4 B* and A. 664). 
Tliere, to an action of trespass, the defendant pleaded a license from 
the previous owner of the lee, and the plaintiff replied diat the 
license was to be t/tterfy void on breach of a condition, which bad 
been broken. On demurrer it was held that the replication was bad, 
inasmuch as it did not show that the licensor had signified an option 
to determine the license. Uns case is, it is befieved, the latest 
direct authority on the point ; and it establishes that the strongest 
words that can be made use of still leave a right of election in the 
lessor, and if he has an election the lease is only voidable, and may 
be set up by receipt of rent afterwards accruing due. 

It was further contended in the negative that there was an analogy 
between the case supposed and that of a lease by a tenant for life, 
which, becoming void by his death, could not not be set up by any 
subsequent receipt of rent by the renuunderman. To this it was re- 
plied, that by a principle of law the lease is void ab initio as against 
the remainderman, and therefore it is that the act of the parties is not 
safficient to Set it op. The point was decided ia the affirmative. 

G. J. Johnson, Cor. S&c^, pro, tern. 
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ADDRESS TO OUR READERS. 


For some time past we have been importuned to pablish a number 
fortnightly instead of monthly, and some of our aubscribera have 
even offered to pay any additional anm we might think proper to 
charge on this account. It has been said, with apparent truth, that 
a month is too great an interval, and that the reader cannot be ex* 
pected to feel so great an interest in the publication as if it appeared 
fortnightly. As we are always glad of suggestions, so we invariably 
give them consideration, though it frequently happens that we can- 
not, for one reason or another, avail ourselves of them. We have, 
^accordingly, taken the suggestions above referred to into considera- 
tion, and we are now disposed to adopt, and even to go far beyond 
theoQ. For we intend not only to issue two numbers a month, but 
to more than double the quantity of matter. We have long felt that 
the limits of the publication were too small, and we became more 
'Sensible of this when making arrangements for a fortnightly issue. 
The way in which we propose to effect the increase in quantity, is» 
by having a larger sized page, with two columns, instead of the pre- 
sent small page, each column to contain more matter than we 
fornnerly inserted in a page, so that though the number of pages 
will remain exactly as before, yet, in fact, the quantity will, as already 
stated, be more than doubled. The size of the work will still be a 
very convenient one for binding, and it will always retain the ap- 
pearance of an ordinary law work. We suppose there can be no 
possible objection to this alteration on the part of our subscribers, 
who will have all the additional benefit obtainable by a more frequent 
issae, and by bo great an increase in quantity. The, subscription at 
present is 19«., paid in advance, and one guinea if not so paid. In 
point of fact, few of our subscribers have hitherto paid in advance^ 
but it is very desirable that such a mode. of payment should be gene- 
rally adopted. We propose, therefore, that the subscription for the 
future shall be £1, and be payable in advance. Hitherto we have 
been rather willing to receive the subscription half-yearly, but here- 
after we shall be glad to have it paid annually (as being less trouble 
than half-yearly accounts with so many different parties), though this 
will be optional with our subscribers* In order to get into the way 
of prepayment (and when once adopted it is as satisfactory to sub- 
ficribers as to us), we shall charge £1. 2s. to those subscribers who 
do not prepay. 

We have another announcement to make in connexion with the 
above fortnightly issae and increase Qf size« which may, perhaps. 
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excite some aarprise, namely, we propose to change the title of the 
publication. This is a step we have taken unwilUngly, and only in 
deference to the opinions of others. We find that many solicitors 
refuse to take in the publication on account of the title — ^they'object- 
ing to the word " Student," and we are informed that it is objec- 
tionable in other respects* We do not, onrselves, feel the force of 
these objections, but as they are the opinions of business men, and 
vrho are, therefore, more likely to form a correct judgment in that 
respect than ourselves, we have yielded to their advice. After much 
difficulty we have fixed upon the title of 

"THE LAW CHRONICLE," 

and, for the future, the Magazine will be published under that title^ 
Our subscribers will soon get used, and we trust reconciled, to the 
new name. 

In making all these changes, particularly in so greatly increasing 
the quantity of matter, we have in view to make the publication 
more practical than heretofore, without, however, in the least 
diminishing the space hitherto occupied by the subjects peculiarly 
suited for articled clerks, or at all forgetting that in every essential 
point the publication will still be the Law Students' Magazine. 
We find among those of our subscribers who are still clerks,, 
that they would be better pleased to have more practical matter, 
and, of course, this feeling is still stronger with those who are 
now solicitors. And here we come upon a matter to which 
we have upon more than one occasion referred, and which is- 
certainly one which has at times greatly annoyed us* We 
alkide to the fact that so many of our subscribers, on passing 
their examinations, immediately cease to subscribe to our Maga* 
zine, no doubt because it is not of so practical a character as 
other publications ; so that we only prepare our subscribers for aa 
event which, when it takes place, deprives us of their support, which 
is .then transferred to other publications. This process has been 
going on for nearly ten yea.d) and the consequence is that our pub- 
lication makes no advance ; whereas, had we been able to retain the 
majority of our old subscribers, we should now be in a more flourish- 
ing condition than any other legal publication in existence. For it 
is the truth, that nearly one-third of the solicitors have been, whilst 
clerks, subscribers to our work, though only a comparatively small 
number have continued their subscription after their admission. We 
have before given specimens of communications received on counter- 
manding our pnblication, showing the curious similarity of language 
used by different subscribers, and we cannot resist inserting tb& 
following, which arrived whilst we were projecting the alterations, 
an4 which, we should n^ention, is from an old subscriber for whom . 
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ire have a great respect, and who will not, we are flare, be offended 
at the pmbKcation, as we have not given hie name ; it a8 foUowB :^— 

" I wifih to discontinue taking in Thb Law Studsntb' Maoazinb, 
nvith the next month's number. I beg to Bay I have highly approved 
of the manner in which it has been conducted during the years I 
JfAvt had it, and shall gladly recommend it to my friends, as I con- 
sider it. a publication well adapted to articled clerks, and cannot fail, 
if carefully read, to be of great advantage to them. I should not 
give it up now, but I find my altered position requires a work of 
another character. I shall feel obliged by your informing me the 
amount I am indebted for the Magazine, on receipt of which I will at 
once. send you a P. O. order for the same.^-I am, &c. 

•• Southampton." 

Every examination brings about twenty of these communications, 
and we think, therefore, we are justified in making some effort ta 
prevent such frequent countermands, and we conceive that by being 
somewhat more practical, bjr means of the increased quantity, we shall 
for the future achieve this object, without at all sacrificing those pe-' 
culiar features of the publication of which so many have hitherto been 
pleaded to express their approbation. 

' It will be obvious that the alterations here mentioned will increase 
oar expenses very greatly — they will, in fact, more than double them 
—and we shall therefore be glad to increase the number of our sub- 
scribers, and request our friends will lend us their efiicient assistance 
in this respect, indeed, we have looked to the prospect of an in- 
creased circulation as a means of compensating us for the increased 
expense, and also as having a tendency to stir up and encourage our 
present subscribers to carry out the Mutual Correspondence system 
to a greater extent]than heretofore; for the larger the number of our* 
Subscribers, so much the more likelihood is there of those portions 
which depend on the Subscribers themselves being carried on with. 
the more spirit, and we believe it would not be without effect on our- 
selves. We have little doubt that very many former Subscribers- 
will return to us in consequence of ti^e alteration, and if the change 
should put 8 stop to the wholesale syst^in of countermands after the 
eixaminations,' there can be no doubt that in a short time we shall 
not be inferior in point of circulation to any other legal periodical. 
. We should state that we propose to give in each number addi- 
tional room to the Digest of Gases, to the Notes of Leading 
Gabss, and to commence, and regularly contiuue articles on the 
Principles and Practice of EauiTV and Bakkkuptct, to be followed 
by similar articles on Common Law, Criminal Law, &c. We shall, 
of course, give room to the Examination Questions and Answers • 
thereto, to the Lists of Mutual Correspondents, to Moot 
Points and Answers thereto, to the Debating Societies, and 
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Other matters interesting to Articled Clerks. The Statutbs will 
be noticed, as also (oocasioDaUf), the progress of important bilk 
affecting the Profession, bat we shall not fill our pages (as some of 
onr contemporaries do), with Proposed Bills* Gazettes. Court Papers* 
Long Discussions in Parliament, so-called Leading * Articles. &c. 
In fact the /'Law Ch&oniclb" will be a practical work' of use, 
not merely for the moment, but also for permanent reference. 

We have elsewhere noticed the complaints respecting the Answers 
to the Moot Points, and we had, before determining on the presen| 
alterations, written the observations which will be found in the pre^r 
sent number, at the beginning of the Answers to Moot Points, ani 
we must, even under our altered circumstances, adhere to the^i^ 
We have also had complaints of. and objections to, the Questi<s|i 
appended to the Letters on Contracts, and the method of editing 
Preston on Estates. &c. It is said by some that the questions are 
useless, and by more still, that they take up space that might be 
better occupied. We considered the questions were approved by our 
readers, though we admit they occupy considerable space, and make 
much repetition, and indeed it is impossible to have formal questions 
without such beug the case ; we have, however, devised a plan by 
which the object in view may be accomplished, and all parties be 
satisfied, as by the new plan so much space and repetition will not 
be required as by the former method; it is to break up the articles 
into paragraphs, each of them preceded by an italic heading containing 
the pith of the paragraph, and which heading m^ easily be turned 
into a question, by any one wishing to do so* This will suit those 
who do not care for questions* and also those who do, with the addi- 
tional benefit to the latter of exercising their faculties in fran^ng the 
questions, instead of mechanically adopting those framed for them* 

In conclusion, we may state that the next Number (being the first 
Number of Vol. 7, N. S. Law Studxnt, and of Vol. 1, Law 
Chronicle,) will appear on the fifteenth of June, and the ensuing 
Number on the 1st of July, and the following one on ihe fifteenth of 
July, and so on upon the 1st and 15th of every month. ^ We have 
little doubt that the Publication will be found to give even more 
satisfaction than hitherto, and hirther, that we shall not, eventnally» 
be losers by the alteration now made, inasmuch as a greatly increased 
circulatioo will, we venture to hope, cover the additional expense^ 
large .a9 it is. 

Those pf onr readers who receive the Magazine through their 
bookspllers .should forthwith inform them of the alteration in the 
time of puhlioQiiottt namely, on the 1st and 15th of each month, and 
also in the Tid9» which for the future will be 

«THE Law chronicle." 
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DEBATING SOCIETIES. 


' Birmingham Law Studbnts* Socxbtt. 

- ... 

At the raeeting belt on thp 10th of May, 1854, the followicj 
moot point was discussed :-^ 

"A. purchased from B, a tree growiDg on B/s land. A. directed 
his servant to cut down the tree, and, on being felled, it dropped 
upon and ir^jured C/a carriage. Can C. maintain an action for the 
injury against B, ?" 

Most persons^ on reading the question for the first time, .wiH 
think that justice and common sense are both in favour of A.'s 
liability, and will be surprised to learn that there are cases to b^ 
found the principles of which would render B. liable. The authority 
most commonly cited on this question ts Bash v. Steinman, I Bos. 
and P. 404, in which the defendant, the owner of a house under 
repair, had to make good the damage causied by lime placed in the 
road by the servant of a lime*burner, who was employed by a brick- 
layer, who was employed by a carpenter, who vas employed by a 
surveyor, with whom alone the defendant bad contracted for the 
repairs. The principle on ^svhich this decision proceeded was stated 
by Littledale. J., in the case of Laugher v. Pointer, 5 B. and 0. 
560, to be, "that in all cases where a man is in possession of fixed 
property, be must take care that his property 14 so used and managed 
that other persons are not injured, and that whether his property be 
managed by his own immediate servants, or hy coniractors or their 
servants. The injuries done upon land or buildings are in the nature 
of nuisances, for which the occupier ought to be chargeable when 
occasioned by any acts of persons whom he brings on the premises." 
This principle has since undergone modh discussion, and it appears 
clear that the later authorities restrict the liability of the occupier of 
fixed property for the acts of contractors and their servants to those 
cases in which he has sanctioned the acts complained of, or in which 
the acts themselves come within the definition of nuisances. Also> 
that it is not every injury done upon land or buildings which will be' 
considered as a nuisance, so as to affect the occupier with Irability. 
The Court of Queen's Beuch, ia Allen v. Hayward, 7 Q. B. 760, 
held the contractor himself liable for damage caused by the'negli-; 
gence of his workmen ; andthia prioeiple was not only followed by 
the Court of Exchequer, in RefSdie v. London and N; W. Railways 
Co.»4 Exch. 244, but it was furlhei^ added that a single act of i^gH- 
gence would not be such a nuisance as j^ouldBhift the* liability from 
the contractor to the occupier. The principle so adopted by two of 
the superior courts has been subsequently recognised by the CommoiLi 
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Pleas, in the cases of Overtoa v. Freeman, Cuthbertaon v. Paraons* 
and Peachy v. Rowland, and may now, therefore, be considered as 
settled. Applying this principle to the moot point, it clearly exone- 
rates B., inasmuch as he does not caase the damage complained of, 
and, being a single act of negligence, it does not become such a 
ndisance as to render him liable. Again, all^the cases in which con- 
tractors have been held liable as the authors of the damage, go to 
fix A. with the liability. It was remarked, in the coarse of the dis- 
cussion, that, even if the law was now as laid down in Laugher v. 
Pointer, it would be a question whether A. would not even then be 
liable, inasmuch as a sale of a tree with power to enter on the land 
to fell it, as supposed in the moot point, would be a sale of an in- 
terest in land (Chitty on Contracts, 4th edit. p. 270, and cases there 
cited). During the cutting down of the tree, therefore, A. would 
be the occupier of the land on which or from which the injury pro- 
ceeded, and therefore liable. 

The point was unanimously decided in the negative. 

G. J. Johnson, Cor. Sec, pro tern. 

The society has been favoured with a communication from Mr. 
Buneby, of Stalybridge, that the decision arrived at, on the point 
discussed on the 29th March, and reported in the last number, is 
confirmed by Doe v. Rees, L. J. 1838, C. P. 184, which seems to 
have been overlooked by most writers on the subject. 

Law Students' Mutual Corrbspondtng Socibtt. 

(^Established at Norwich, April, 1853.) 

fibst annual rbport. 

The committee, in presenting to the members this, their first 
annual report of the proceedings and progress of the society, have 
great pleasure in being enabled to congratulate them upon the per- 
manent establishment of an organised system of intercommunication 
amongst articled clerks. 

Your committee feel that, to enumerate the many advantages ac- 
cruing to the law student from mutual intercourse with his fellov^s, 
would be quite an act of supererogation ; but, nevertheless, they would 
urge upon all the consideration of those advantages which they 
regret have at present received so little attention at the hands of the 
junior members of the Profession. 

. Your committee deem it advisable briefly to advert to the distin- 
guishing features and objects of this society, in the hope of attracting 
the attention of those articled clerks who are not at present aware of 
its existence. It is designed, first, as a means of friendly intercourse, 
and for the purpose of engendering feelings of unanimity and friend- 
ship amongst articled c}erks ;. secojidiy, to supply the wants of a* 
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debating society in small towns* by affording a medtuin for the 
written discussion of moot points, and the composition of essays ; 
and, thirdly, by the same means, to famish opportunities to the 
student to apply principles to practice, and thus assist him in ob- 
taining K practical knowledge of his profession. 

It affords mnch satisfaction to your committee to state that the 
society now numbers upwards of thirty members, but still, consider- 
ing the number of law students in the kingdom, they cannot bat 
feel some surprise that so few should as yet have joined the society; but 
as they hope that this has arisen chiefly from ignorance on the part 
of the Profession, either of the existence or objects of the society, 
they trust, by the publication of this report, to bring the society more 
generally before that numerous body for whose benefit it has been 
established, and that this increased publicity may be followed by a 
considerable and speedy accession of members* 

With regard to the financial position of the society, your com- 
mittee have to report — ^That finding it impossible to carry on the 
society with the revenue arising from the subscriptions originally 
proposed, they have found it necessary to call upon each of its mem- 
bers for the payment of an annual subscription of two shillings and 
sixpence, in addition to an entrance-fee of two shillings and sixpence 
payable on admission. 

Your committfee, with a view of adding to the stability and 
importance of the society, recommend that it should not be confined 
exclusively to articled clerks, as they consider that the interests of 
the society would be materially consulted if solicitors could be in- 
duced to give it their countenance and co-operation, by becoming 
honorary or ordinary members ; and, in furtherance of so desirable 
an object, propose that solicitors be invited to become honorary 
members upon payment of a donation of half'a-guinea, or an annual 
subscription of five shillings, or ordinary members upon the same 
terms as the other members of the societv. 

Your committee cannot neglect this opportunity of expressing their 
thanks to the editors of the Law Students' Magazinb, for the 
kind and friendly manner in which they have, at all times, assisted 
them with their advice ; and also for gratuitously inserting the 
papers of the society in the Magazine. The editor of the Law Times 
is also entitled to the thanks of the society, for the insertion of the 
letters which have been written to him by your secretary. 

' The following members have been elected as the committee for 
the ensuing year : — 

Messrs. J, N. Mourilyan^ jun. ; W. T. Pears ; Henry Druce ; 
and Lucas Cordes. Charles R. Gilman, Hon. Sec. 

St. Giles's-street, Norwich, April 9, 1854. 

Gentlemen wishing to become members, are requested to comma- 
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nicate nilh the tecreUry, of whom copies of the rulei, with full in* 
jormatioD of the plao of workiag, may be obtained. 

MOOT POINTS IN COUBBB OF DISCUSSION. 

No. 90, — la it neceMary that the nife of a vendor, msiricd pre- 
viously to the paMing of the New Doner Act, ahould join in a con- 
veysDce for the purpoce of releasing her dower, where there ic aa 
attendant term created prenouely to her right of dower attaching ? 
No. SI. — If A. be poscessed of property to utea to bar dower, 
viz. : " Unto the said A, and his heirs, to the use of the eaid A. and 
his aisignt during the term of his natural life, without impeachment 
of waste, and after the determination of that estate by forftilure or 
otherwise in his lifetime, to the nie of D., bis ezecators and adminis- 
trators during the natural life of the said A., in trust, nevertheless, 
for the said A, and his assigns, and after the delermination of thfit 
estate, to the use of the said A., his heirs and assigns for ever.— 
In case A. were convicted of felony, by which his property would 
he liable to confiscation, would the above uses protect it ? 

No. 9<j.— By 9 Ec 10 Vic, c. 95. sec. 3, it is enacted that the 
new county couits, eatablUhed by that statute, should have all the 
jurisdiction and power of the BDcient coooty courts for the recovery 
of debts nnd demands, as altered by that statute. Now the ancient 
county courts had jurisdiction to hold plea by writ of Juxliciei, in 
any personal actions, for the recovery of any debt or demand of any 
amount whatever, so that it eWMded -JOs. (Com. Dig., c. 5), 
There appears to be nothing in any of tbe County Courts Acts lo 
take away this jurisdiction, and it is singulai it is not frequently re- 
sorted to. 

Can any of the members of this section refer to any case in which 
actions have been brought ia the new county couits by writ of 
jusliciea, or in which any one of the common law powers of the 
ancient county courts were exercised ? 

nil. ^jjjy ipjY^ j^ ^^^^ (^ receive cowmttaicatioTU /roat any 

tkU point. 

—In IS50, A. became the purchaser of an estate for the 
DOO, to be completed on the 20ih March, 1651, or in- 
er ceut. to accroc till completion. The settlement was 
11 tbe Ijoth March, 18j4, when the parchaser claimed a 
r income-lax from the amount of interest, which was 
he vendor. Was the purchaser right, and could he re- 
me-tax upon payment ? 

CuABLSB R. GiLMAN, HoD, Sec. J 
10th Mav, 1S54. 
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MOOT POINTS. 


No. B2.—IHth'^WiU of Real Estate not Proved. 

Where real property is sold by the devisees in fee, under a ivill 
which has not been proved, will the purchaser > of such property be 
justified in declining to complete until the will is proved? If pro- 
bate IS not necessary, should it not be shown that the will under 
which the sale is roade is the last will of the testator ? 

The vendor's solicitor declines to prove the will, on the ground 
that it is not necessary to prove wills of real estate only. The will' 
IS not to be handed over, but the vendor offers a deed of covenant 
for its production. J. P. S. (Holbeach.) 

•No. 83. — Legacies — Satisfaction. 

A., by his will, bequeathed to E., F., G., and H. (minors), the sum 
of £4,000, to be equally divided among them, share and share alike, 
which sum he desired should be paid within six calendar months 
after his decease, or interest on the same from that time till paid. 
He appointed B. and C. executors, and, by a codicil, appointed D.» 
the father of E., F., G., and H.. an executor jointly with B. and C. 
The £4.000 was paid to D.. as father of the legatees, for which he 
gave a receipt in trust for his said four children, and the same 
remained in his^ hands till his death, the children having attained 
their majority. D. maintained his children during their minority, 
as also since they attained their majority, and in his lifetiuie made 
gifts to them, as is usual, and by his will gave certain devises, 
bequests, and annuities to them, and in their favour, without, how- 
ever, making any mention of the legacies so received in trust for 
them. After D.'s death, C, the surviving executor of A., knowing 
the money was so paid to D., applies to his executors to discharge 
the legacies out of his estate. 

The question raised is whether or not the benefits given by the 
will may not be reckoned as a satisfaction of the legacies so received 
by D. ? If not, from what time should interest be paid ? J. B. B. 

No, 84. — Will — Construction of DeviseSm 

J. S., by will dated Ist March, 1834, devised and bequeathed to 
his wife, A. S., all the houses, gardens, and other buildings, which 
he then occupied at B , the house, land, &c.» then in the several 
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occapations of W. W. and T. P., as tenants nnder him from year to 
year ; also gave and bequeathed a piece of land, situated at B 
(which he lately purchased of A. B.), which other close the said 
testator gave to said A. S.» to be by her enjoyed during her natural 
life, and for her at her decease to dispose of, along with all the ether 
property mentioned above, as she might think proper. Also gave 

and bequeathed all the rents arising out of a public-house at B , 

then occupied by M. L. ; also all the rents of nine cottages, &c., 
then occupied bv, &c., as tenants from year to year, which other 
rents the said testator directed were to be enjoyed by her during' 
her life; " but if she married, she then lost the benefit of the rents^ 
and the said rents would then be the property of R. S.," to whom 
the said testator gave and bequeathed ^11 that public-house, with the 
nine tenements ; also the said testator gave and bequeathed to R. S. 

all that house, &c., at N » 

A. S. is now dead, and R. S. has come into possession of the 
property given by the said will to him. 

Queries, — 1. What estate did A. S. take in the property thereby 
bequeathed to her ? 2. What estate did R. S. take in the property 
thereby bequeathed to him ? T. P. D. (Ludlow.) 

No. 85. — Ride in Shelley's Case — Marriage Settlement. 

E. W., being seised of ten acres of freehold and copyhold land at 

F , in the county of H , was married to P. B. in the year 

1813, and upon her marriage entered into certain articles of agree- 
ment, dated the 10th June, 1813, whereby the said P. B. covenanted 
with CD. (a trustee under the agreement) that he would, in the 
event of the said marriage, join with the said E. W. in conveying, 

surrendering, and settling the said ten acres of land at F , " to 

the use of the said E. W. and her assigns for and during the term 
of her natural life, and from and immediately after her decease to the 
use of the said P. B. and his assigns for and during the term of his 
"Natural life, and from and immediately after his decease to the use of 
the issue of the said intended marriage, his, her, and their heirs and 
assigns for ever ; and for default of such issue, to the use of J. W, 
and T. W. (brothers of the said E. W.), their heirs and assigns for 
ever." T. W. died in 1823; J. W. died in 1832; E. W. (after- 
wards E. B.) died in 1849, and P. B. died in 1852, and remained 
in possession of the land until his death. 

A. B., of N , is the heir at law of the deceased P. B., and 

W. W. is the heir at law of the said J. W., but not of the said 
E. W. 

Quare^ — 1. Does this case come within the rule in Shelley's 
case ? and did the deceased P. B. take any larger estate than a mere 
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life interest ? and is A. B. entitled to any and what estate as his 
heir at law ? 2. If the said A* B. has no title to the land in ques« 
tion, is W. W. absolutely entitled to it in fee simple ? 

J. S. Brown (E^ton, Norwich). 

No« 86. — Master and Servant-^Departioff without Consent, 

A. B. engaged C. D. as governess for a year, from the 25th of 
iMarch, 1853, at the yearly salary of £20. She remained in the 
service of A, B. till the 24th of December, in the same year, when 
she left, and has since declined to return. £15 was then due to her 
for teaching A. B.'s children, for which sum she has applied to the 
said A. B., who refuses to pay it, alleging that C. D. never fulfilled 
her contract. Can C. D. sue him for the sum claimed ? 

J. S. Brown (Elaton, Norwich). 

No. 87. — Devisc'^Dower^ 

Suppose a man seised in fee to devise B to his wife, out of 

which she would be entitled to dower, and suppose him to die seised 

of D in fee, out of which she would also claim dower, but the 

latter is of much greater value than the former, can the widow in 
this case renounce her claim to B— under the will of her hus- 
band, and claim her dower out of D f ? or would such a devise 

be a total bar under the Dower Act, assuming that the widow was 
married since 1834 ? J. S. Brown (Eaton, Norwich), 

No. 88. — Devise — Infant. 

A. devised an estate at to B., his son, who was an infant 

at the death of his father. Quare. Can he give a legal discharge 
for the rents ? J. S. Brown (Eaton, Norwich), 

No. 89. — Feme Covert. 

A promissory note being given to a married woman, and her hus- 
band afterwards dying before the note was paid, does the note be- 
come the property of the wife or the executors ? 

J. S. Brown (Eaton, Norwich). 

Note. — ^We have received about thirty other Moot Points, which 
shall be inserted in the Number for the 15th of June. It will be 
desirable not to send any more for that Number, and any of the 
above can, if wished, be repeated. As we shall have so many new 
Subscribers, it is desirable to make a fresh start with Moot Points 
and Answers. — Eds. 
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ANSWERS TO MOOT POINTS. 


We are contiDoally receiving commaoications complaiDing of tUe- 
loo great space (as it is alleged) allotted in the Magazine for Answera 
to Moot Points, and certainly, looking at the comparatively few who 
send Answers, we feel there is some ground for the complaint. As 
far as we are concerned, we are rather disposed to admit than to* 
reject Answers, bat we as find there are those who object to to 
many Answers, we mast, for the future, be more strict than hereto- 
fore ; but we trust it will be understood that we have no desire 
to altogether prevent those of our subscribers, who may be so in- 
clined, from answering the Moot Points. We will only request 
attention to the following regulations, which we think it desirable 
should be borne in mind. 

1. Every Answer should (where possible) contain a reference to 
some authority, and, generally speaking, this should be a decided 
case, or some good text-book treating the subject in detail. We 
think gentlemen who answer the Moot Points should show that they 
have read other works than Blackstone's Commentaries, or other 
similar elementary works, most of which it may reasonably be sup- 
posed that the Mooters have consulted before submitting their 
queries. 

2. A little compression would be desirable, but not to the extent 
of merely giving a ** Yes " or " No " answer. 

3. We could wish that no answer should be sent for insertion 
until some correspondence had taken place with the Mooters, or 
other parties, whose names are in the published List of Correspon- 
dents. We are. satisfied that much of the complaint which reaches, 
us, as to the number and quality of the answers, would cease, if these 
matters were to receive attention ; and we have no doubt whatever 
that such correspondence would tend much to the mutual improve- 
ment of the parties engaging in it. Ours is rather an unpleasant 
position in this matter, because our motives may be misunderstood, 
but we must ask our writing and non-writing subscribers to exercise 
a little mutual forbearance, and to give us credit for a desire to please 
both parties, as far as that is possible. 

Since the above was written we have received a communication 
from which we present some extracts ; this we do in order that it 
may be seen that there are some who complain. Some portions of 
the communication, which might be considered personal, we have 
struck out. 

" I regret that you devote so much space in your Magazine for the 
insertion of Moot Points and Answers ; they occupy nearly eighteen 
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puges, or aboat one-third of this month's Number. I am confident 
that many of your Sabtoribers tliink tb&t yoar Magazine might con« 
tain matter far more useful and authoritative. I can assure yon that 
two out of three of the articled clerks in this town, who, two or 
three yearis ago subscribed to your Magazine, ceased doing so solely 
on iaccount of their objecting to the insertion of so many Moot 
Points and Answers, and that the third countermanded your Mnga- 

j:ine because you allowed Mr. , a former subscriber, to occupy 

sd very many of its pages. I presume your wish is to make the 
Magazine useful as a Book of Reference ; I submit, with due defe- 
rence, that few of your subscribers can safely pl^ce any confidence 
in the Answers to the Moot Points ; I have noticed many of them 
evidently incorrect. I must say that I expected you would have 
finished the Questions and Answers on the New Equity Practice in 
your present number [they are complete. — Eds.]. I have found 
them and your Questions on the Common Law Practice, and your 
Letters on Conveyancing and Simple Contracts most useful. I am 
sure that many of your subscribers feel grateful tb you for inserting 
them, and that they will afford many of them much assistance in 
studying for the examination." 

We are always glad of a " hint " as to anything which may not 
be generally pleasing, as we feel that our subscribers ought to be 
good judges of what is suitable to them. We see that we roust 
adopt some more stringent rule as to the Answers to the Moot 
Points. As to the Moot Points, we do nut think the space they oc- 
cupy can be grudged, particularly as our readers ought to exercise 
themselves in endeavouring to answer them. But as to the Answers 
thereto, we think, on further consideration, we must lay down this 
additional rule for our guidance, namely, not to admit, in any case, 
more than three answers, and, where the point is of no great im- 
portance or novelty, only two. In fact, we will first insert one, and 
then if it can be shown that that answer is not correct we will admit 
a communication containing strictures on it, and afterwards, if fairly 
called for, one short communication, by way of reply. We are 
not at all desirous to stop the insertion of Answers but only to give 
satisfaction to as many as possible of our Subscribers. — Eds. 

No. oQ.'^Attorney's Lien for Costs (ante, p. 229). 

B.'s lien upon his client's deeds and papers is good for the general 
balance of his account. (See Stevepson v. Blakelock, 1 M. and S. 
535). X. Y. Z. 

No. 51. — Law of Evidence — Proof of Post-marks {ante, p. 227). 

The post-office mark upon a letter is deemed prima facie evidence 
that the letter has passed through the post-office ; but in order to 


31^ ANIWSBS TO MOOT POINTS. 

prove its gennineneeB, a clerk of the poet-office may be called, or 
any person who has been in the habit of receiving letters with the 
post-office mark stamped thereon, and who would be able to speak 
With certainty, of the post-mark of the particular office. See Taylor 
on Evidence, p. 942. Samusl Turner (Mansfield). 

No. 42. — Devise over if die be/ore becoming entitled (ante, p. 224). 

I entertain a strong opinion that the testator intended by his will, 
that his sister-in-law should become entitled to her share of the trust 
moneys and premises upon the death of his widow. 

The widow being the survivor, I conceive that the interest of tes- 
tator's sister-in-law did not become vested in her, and that conse* 
quently A. alone is entitled to the property devised and bequeathed 
by the will. T. H. Shacklocjc. 

No. 52. — Trust Estate — Mortgage Deed [ante, p. 227). 

I think it would be unadvisable to allow the trust to appear on 
the face of the mortgage deed, for I conceive that notwithstanding 
any declaration that might be framed, as to the application of the 
purchase money under the trusts of the mortgage deed, it would of 
necessity involve the trusts contained in the will, and in the 'absence 
of any express authority in the testator's will to the trustee to give 
receipts, &c., purchasers under the powers of sale contained in the 
mortgage security would be liable to see that the provisions of the 
will were complied with, as to the application of the money. 

If there be circumstances by which it is deemed advisable that the 
money should appear to have been advanced by the trustee out of 
his trust funds, I should consider that the better plan would be to 
have a declaration of trust by deed poll to the effect required. 

Lbx. 

No. 41. — Devise on attaining twenty -one (ante, p. 224). 

The word ** respectively" in the decision Heathe v. Heathe, 2 Atk^ 
121, created a tenancy in common, and the present case may, I 
think, be considered in this respect somewhat analogous. 

The deceased nephew's share became a vested interest immediately 
after the death of the testator, to take effect in possession on his 
attaining that age, and in case of his death before he attained that 
age his heirs would become entitled to the real estate, and his next 
of kin to his share of personalty. 

See Doe v. Lea, 3 T. R. 43, and vol. ii. of Crabb's Conveyancer's 
Assistant, 2nd edit. p. 549. J. H. Shauklock (Mansfield). 


317 


AN ANALYSIS OP PRESTON ON ESTATES* 


[Continued from p. 278.] 

Recovery of a rent in tail'^Incorporeal herediiamente de novo— iS/a« 
tutee of Limtaiion^^Righta of entry devieable and aeeignable'^ 
Quantity and quaJity of eetatee — Determinable feee^^Eetatee eon* 
eidered aeeordiny to their various subdivisions — Limitation of 
estates to heirs^ SiC^^Graxt by a termor of his interest for life-— 
Bequests by termor^-^Grant in fee by tenant for life — Grant or 
devise to a man and his executors — Bequest by termor to a man and 
his heirs male qf his body^^Leonard Lovie's case^^Somerville v. 
Lethbridge, 

If, on a grant of a rent for an estate in tail« a recovery was sof* 
fered by the grantee, what was its operation ? 

The recovery did not give an interest larger than the grantee had 
before ; the grantee and his heirs had by the recovery an estate so 
long as there was issue inheritable under the entail (18). 

Note. — Mr. Preston refers to the case of Chaplin v. Chaplin 
(3 P. Will. 229), where L. C. Talbot is reported to have said, that 
if a rent de novo be granted in tail, without any remainder over, and 
the tenant in tail suffers a recovery thereof, this recovery, though it 
will turn the estate tail into a fee, yet the same will pass but a de- 
terminable fee, which must end on the death of the tenant in tail 
without issue, for the grantor never agreed to charge the land any 
further with the rent, and it would be a wrong to the terretenant to 
burthen his estate with the rent for any longer time. This subject 
is further explained by Mr. Butler, in his Notes to Co. Litt. 298, 
n« 2, where he says, " There is this difference between an entail of 
lands and an entail of rent, that the tenant in tail of lands, with the 
immediate reversion in fee in the donor, may by a common reco- 
very bar the entail and the reversion ; whereas the grantee in tail of 
a rent de novo, without a subsequent limitation of it in fee, ac- 
quires, by a common recovery, only a base fee, determinable upon 
his decease, and failure of the issues in tail ; but if there is a limita- 
tion of it in fee, after the limitation in tail, the recovery of the 
tenant in tail gives him iLe fee simple. This was resolved in the 
cases of Smyth v. Farnaby, Carter 52 ; Sid. 285 ; and 2 Keb. 29. 
55, 84; Weeks v. Peach, Lutw. 1224; and Chaplin v. Chaplin, 3 
P. Will. 229; and see Lutw. 1218, 1224. The reason of this 
difference is, that it would be unjust that the conveyance of a 
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grantee of a rent should give a longer duration or existence to the 
rent than it had in its original creation. It is 'true that the barring 
of an estate tail in land is equally contrary to the intention of the 
grantor. But a rent differs materially from land. The old prin- 
ciples of the feudal law loolced upon every modification of landed 
property, which was considered to be against common right, with a 
very jealous eye. Now, a rent charge was supposed to be against 
common right, the grantee of the rent charge bemg subject to no 
feudal services, and being a burthen upon the tenant who was to 
perform them. Upon this principle the law» ia every instance, 
avoi.ded giving, by implication, a continuation to the rent, beyond 
tiie period expressly fixed for its continuance. Thi8» if a tenant in 
tail of land die without issue, his wife is entitled to dower for her 
HIb out of the land, notwithstanding the failure of the issue ; but the 
widow of a tenant in tail of rent is not entitled to her dower against 
the donor. So, if a rent is- granted to a man and his heirs generally, 
and he dies without an heir, the rent does not escheat, but sinks- 
into the land. It is upon this principle that when there is not a 
limitation over in fee, a tenant in tail of rent acquires, by his reco- 
very, no more than a base fee. But if there is a limitation in fee,, 
after the particular limitation in tail, the grantor has substantially 
limited the rent in fee ; and, therefore, it is doing him no injustice 
that the recovery should give the donee, who suffers it, an estate in 
fee simple." 

Suppose the grant, in the preceding case, had limited remainders 
after the estate tail, what would have been the effect of the reco- 
very ? 

In this case the estate tail would have been rendered co-extensive 
with the remainders limited by the grant (18). 

Note. — See the note to the preceding answer. 

To. what period is the origin of the estates or times for which 
incorporeal interests are held to be referred ? and what is the effect 
of the extinguishment of the interest or subject ? 

The origin of the estates for which incorporeal interests are held 
is to be referred to the period at which they were created ; that is, 
the period of their first commencement. When the interest or sub- 
ject is extinguished, the estate for which it is held is also extinct as 
a necessary consequence ; for nothing remains in which an estate 
ipay subsist (19). 

Note. — ^The point referred to is this : in the ease of lands we 
have an always subsisting subject-matter, wiiereas in the case of 
incorporeal interests, at least in the generality of them, they cease 
with the estate limited therein. Thus, if a rent be granted in tail, 
if there be no issue, both the estate and the subject-matter cease : it 
is not a rent in the hands of the grantor ; Whereas if an estate tail in 


AM ANALYSIS OF PKBSTON ON XSTATXS, $.19 

knda be determmed by the death without issue of the donee (th« 
same not having been barred), the subject-matter has continaance» 
and there is also an estate in existence, though not the estate tail ; 
i^»p either one granted or reserved in terms, or arising by implica- 
tion. In fact, in lands there is an always subsisting estate in fet 
simple. 

How are incorporeal hereditaments to be considered with reference 
to the grant thereof? 

As, 1, interests cveated de novo ; 2, interests already created (19, 
218,247). # 

Note. — ^These differences are important as to the limitation of a 
future freehold, or the suspension of it for a time (218, 247). 

W hen is an interest said to be created de novo ? 

When it is granted, and the time of the continuance thereof is 
marked by the same instrument (19)* 

When is an interest said to be existing ? 

When having been created and the time of its continuance limited 
at the same time, it is at a subsequent period granted or transferred, 
either for the whole or part of the time (20). 

When the right of enjoyment of an estate is interrupted, what is 
the effect ? 

The estate is turned to a right, and cannot be recovered without 
an entry or action ; in the meantime, the party out of possession has 
not the estate in the property, but has merely the fight to an estate 
(20). 

Note. — Formerly an action {i.e., a real action) might in most 
cases have been brought after the party's right of entry was gone ; 
but now there can be no action unless there is a right of entry. All 
real actions, except for dower, are abolished, and besides these and 
quare impedit, the only action for recovering the possession of real 
estates is an ejectment. It is to be observed, as noticed by the 
Real Property Commissioners, in their First Report, that after an 
adverse possession of sixty years, by which the highest remedy 
(viz», by writ of right) was barred, under some circumstances a right 
of entry might still have been put in force. And in some special 
cases (Burton's Gomp. pi. 375, 388|^ 389), when the right of entry 
was lost, there was no remedy by action. But these were excep- 
tions to the ordinary rule, that though the right of entry were gone, 
there still remained a right of action. 

Are rights of entry devisable and assignable ? 

The better opinion was that rights of entry were not devisable, 
and they were not, except from a bankrupt or insolvent to his as- 
signees, assignable (21). 

NoTK. — By the I Vict. c. 26, s. 3, rights of entry for conditions 
broken, and other rights of entry, are devisable. By the 8 & 9 
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Viot. c. 106, s. 6, rights of entry, whether immediate or fature, and 
whether vested or coDtingent, into or upon any tenements or heredi- 
taments in England of any tenure, may now he dispoied of hy deed 
(Littleton, pp. 75, 144). The case of Hunt ▼• Remnant, there 
mentioned, hss since been reported in 18 Jurist, p. 335. The Court 
of Exchequer Chamber were very careful not to give any opinion on 
the point whether a right of entry for condition broken on a lease is 
capable of assignment under the above statute. 

What is meant by the quantity of the estate ? 

The time for which the right of enjoyment is to continue (21). 

What is meant by the quality of the estate ? 

The manner in which the right to the enjoyment is to be ezer-- 
cised, as absolutely, solely, in common, in coparcenary, or in joint- 
tenancy (21. 22). 

What observation is applicable to determinable and qualified 
fees? 

That there is so near a relation between the quantity and quality 
of the estate, that the quality of the estate is the measure of its 
quantity. The same observation applies to estates which have a 
collateral determination, as to A. for 99 years, if he should so long 
live (22). 

What is observed by the limitation mentioned at the end of the 
preceding answer ? 

That the determinable quality of the estate is marked by the clause 
" if he should so long live," and this phrase also forms part of the 
quantity or measure of the estate (22). 

What is observed of a grant to a man and his heirs so long as a 
tree shall stand ? 

That the words which relate to the tree form an essential part of 
the measure of the estate, and at the same time render the estate a 
determinable fee (being its quahty), instead of being an absolute fee 
(22. 28). 

How are estates classed as to their general qualities ? 

Into, 1, those of freehold ; 2, those not of freehold (22, 200). 

How are estates arranged as to their extent ? 

Into, 1, general; 2, qualified; 3, particular (23). 

How are estates arranged as to the circumstances under which 
they are to confer a present right (either of present or future enjoy- 
ment), or a future right of future enjoyment ? 

Into, i, executed ; 2. executory (23). 

How are estates arranged as to the certainty of their giving a 
present or future right of enjoyment ? 

Into, 1 • vested ; 2, contingent (23). 

How are estates arranged as to the time at whieh they are to 
confer the right of enjoyment ? 
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Into estates, 1, in possession ; 2, in remainder; 8» in reversion 
(28). 

How are the estates mientioned in the preceding answer, in regard- 
to the relative situation they bear to each other, said to be ? 

1, Preeedtng and expectant, or depending; 2, mediate and im- 
mediate; 3, original or primitive, and not original or' derivative' 
(23. 121—123). 

How are estates arranged with respect to the manner in which 
the right to the enjoyment is to be exercised ? 

I. Into (as regards the certainty of continuance) interests (1) 
absolute ; (2) determinable ; (3) conditional. 11. Into (as regards 
the mode of tenancy) enjoyment by (I) one person separately, viz,, 
in sole tenancy; (2) several persons together and at the same 
time (24). 

How are estates said to be held with respect to the connexion of 
the owners, where there are several ? 

1, By entireties ; 2, in joint-tenancy; 3, in coparcenary; 4, in- 
common (24, 130—139). 

How are estates arranged as to the mode in which they are created, ' 
limited, or transferred ? 

Into estates, I , by limitation of the legal estate ; 2, by limitation of 
use ; 3, by resulting use ; 4, by limitation of trust ; 5, by impUca- ' 
tion of law (24, 142, 182, 185. 190, 290, 309). 

In what different ways are estates denominated ? 

1. From the quantity of interest, in point of time, which they - 
comprise, as in fee simple — i.e., to heirs general ; in fee tail — i.e., 
to all or some of the heirs of the body ; or for life, for years, or at 
will. 2. From the modes by which they are raised, as by the 
common law, the Statute of Uses, &c. 3. From the manner in 
which they are taken, as by limitation, springing use, &c. 4. The 
terms upon or mode in which they are held, as on condition, in 
joint- tenancy, &c. (25.) 

How is the time of limitation or continuance of estates marked ? 

1 . By naming the description of persons by whom the estate is to 
be enjoyed, as heirs general, or heirs of the body only. 2. By 
fixing on a certain definite period, as a term of years. 3. By 
referring to some event which, though uncertain as to the time 
when it will happen, must happen or become impossible, in some 
cases, within the period of a life, as on the return of C. from Rome ; • 
in others, within an indefinite period, as till failure of heirs of the 
body, or during peerage, &c. ; and sometimes the time of enjoyment 
is marked by more than one of these means, as for years if A. should 
so long live (26). 

In limiting a fee simple by a deed, what words are generally 
used? 


' The word <* Mrs," to which are VBiiallf adided the words "for 
ever," which, though not necessary, are proper, particularly with a. 
^w to the cov^nanta for title, ia reference to the estate which is 
limited (26, 27). 

NoTB.— >It is difficult to conoove that the words " for ever " can 
have any effect on the limitation of a fee simple^ It is much more' 
usaal to add the words " and his assigns," and some attempt has 
been made to sostain their propriety with reference to covenuits ; 
bnt there does not seem to be any ground for asserting that they 
giye any additional efficacy to the proper words of limitation. 
Among oar lengthy conveyancers the words used are " heirs and 
assigns for ever." One of these, Mr. Barton (1 Freced. p. 138, 
note), whilst admitting that a limitation to a purchaser "and his 
heirs " is alone fully sufficient to give him the whole fee, says *' the 
words ' and assigns for ever' are, therefore, used only by way of 
emphasis." And he then proceeds to tell us— what we need not be 
greatly surprised at when we consider the consequences of allowing 
a deviation from what is strictly correct and proper—-" The word 
^devisees* has by some modem practitioners been introduced with 
the words ' heirs and assigns ;' and although there may appear to 
be something of propriety in this, particularly in the covenants for 
the title, as the devisee does not strictly come within the ordinary 
import of the word assigns, and, therefore, may seem not to be 
comprehended within the words of a covenant in which the * heirs 
and assigns' only of the covenantee are named; yet as a devise of 
land is as much in the nature of a deed as of a testamentary disposi- 
tion (2 Blac. Com. 378), and the word assigns, therefore, not in* 
appbcable to the character of a devisee, it seems unnecessary to 
depart from the hitherto accustomed language. See How v. Whit- 
field, 1 Ventris, 338, and Roe dem. Bamford v. Hayley, 12 £ast. 
464, where it was determined that a covenant with a man, his heirs, 
and assigns, imports a covenant with his representatives in general, 
and, therefore, extends to his devisee : and see Kingdon v. Nottle, 
4 Maule and Selw. 53." We perceive Mr. Williams (Princ. Real Prop. 
121, 3rd edit.) says, " so that though conveyances of estates in fee 
simple are usually made to hold to the purchaser, * his heirs and 
assigns for ever,' yet the words ' heirs' alone gives him a fee simple, 
of which the law enables him to dispose ; and the remaining words, 
' and assigns for ever^ have at the present day no conveyancing 
virtue at all, but are merely deelaratory of that power of alienation, 
which the purchaser would possess wUhotU them" 

If a termor grant to another and his heirs, or the heirs of his 
body, what passes ? 

The whole of the term ; but the executors of the grantee, and not 
his heirs, will be entitled on his death (27). 
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• • - • 

Mr. Preston refers to Sheppard's Touchstone, p. 426. bat there is 
nothing there on the point ; the reference should be to pp. 469, 470, 
'where Sheppard says : " If a lease for years of land be granted to 
me and my, heirs, or to me and my successors, and I die, my 
executor or administrator, and not my heir, shall have this term," 
&c. &c. "And if a man be possessed of a term of years of land, and 
grant it by deed, or give it by will, to me and my heirs, or to me 
and my heirs male, or devise it by will to A. for life, the remainder 
to me and my heirs, in these cases I shall have these terms of years 
as chattels, and after my death my executor or administrator shall 
have them." Mr. Preston's statement is, of course, quite correct, 
and we have only added Sheppard's statements in order to prepare 
the student for the answer to the following question : — 

If a termor grant to another for life, what passes ? 

The whole term; but the estate of the grantee will be determinable 
by the death of the person whose life is named (27). 

NoTB. — It is not very clear of what life Mr. Preston. is speaking; 
among his references is one to 7 Coke's Rep. 23 a., where it is said, 
if lessee for years of a carve of land grant the carve of land to ano- 
ther for the term of his life, the lessee hath the whole term if he 
live so long. Another reference is to his own work on Abstracts 
(vol. ii. p. 2), where it is said, " if lessee for years grant land to 
another for the term of his life, the grantee hath the whole term ; 
but with this collateral determination, if the grantee live so long." 
Sheppard (Touchstone, p. 268) says, " If lessee for years make a 
a lease for life, it seems by this the land will pass for life, if the term 
of years last so long. But if he give livery of seisin upon it (as he 
must [yormerfyl have done to make the lease for life good), this is 
[or rather was] a forfeiture of the estate for years." Laying aside 
the point of forfeiture (and even formerly there was no forfeiture in 
the case of a remainder- man or reversioner, or even of an estate m 
possession in an incorporeal interest. Com. Dig. tit. "-Forfeicure," 
A. ], 3), the question remains, what is it that Mr. Preston means 
by saying that the estate of the grantee will be determined by " the 
death of the person whose life is named /'" This seems to refer to a 
grant for the life of a third person, as thus : Termor grants his term 
to A. to hold during the life of B. ; B. dies : who has the term ? 
This is a point which will afford some of our ingenious subscribers 
an opportunity of displaying their learning, and we shall be glad to 
hear from then* uuereon, and it will be as well to discuss the matter 
with reference to the old law and to the new law, i,e,, since the 8 & 
9 Vict. c. 106. And was livery really necessary ? It is a matter, 
.perhaps, which some may think more curious than practical, b we 
conceive that the student will learn something useful in the course 
of the investigation. 
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When' a limitation is ttitfde bf a deed to a man generally, t.e., 
without any mention of the time for which he is to have the land, or 
6tfaer Ti^itation df the estate, ivhat estate passes ? 

An estate; al irill or for Itfe, accordittf^ to the eeremonles observed 
in perfecting the assurance, unless the grantor be a mere^termbr, or 
in the ease of the iiovereign^s grant (28, 29); 

NoTx. — Mr. Preston here alludes to the distinction which tob- 
siBted prior to' the B & 9 Vict» c. 106, between the transfer of things 
lying in livery and of things lying in grant. A conveyance of things 
lying in If very required, in order that a freehold should pass thereby, 
that livery should be given', whilst a freehold of things lyrag- in grant 
passed by the sealing and delivery of the deed, JBut now. livery is 
not requisite, elcept On a feoffment, and possibly snch a deed, if con- 
taining the word ^'^nt,^^ as it usually does, would be effectual 
\^ithout livery (ana, pp. 128, 278, 274). 

' What i» the effect of a grant (« bequest by a termor to another 
In general terms ? ' 

To pass the whole interest of the grantor or devisor (28^. 

Where a* person has an estate for years or for life, and bequeaths 
a rent generally, i^hat is the effect ? 

The rent will continue daring the existence of the estate (28, 29). 

Mr. Preston cites his own work, «i>., 1 Abstracts, 442, but there 
18 nothing there on the point ; at least not in the 2nd edition* He 
also cited RoUe's Abr. tit. " Estate,"*!!. 5, which is in point, being 
as folk) wis : ' " tf a man possessed of a lease for years of land grant 
a rent out of the land to another* generally, without limiting any 
estate, this shall be durihg ali the term, mnd not determinable by the 
death of the grantee/* 

A termor devises an annuity out of his term, what is the effect ? 

The annuity will continue during the term (29), 
.' Where a person having a life estate conveys same to another in 
fee, what estate passes ? 

Only the life estate, though formerly where the limitation waa by 
a feoffment, fine, &c., by the forcible operation thereof a tortious fee 
passed (29). 

Note. — Fines are now abolished (3 & 4 Will, 4, c. 27), and a 
feoffment has no longer any tortious operation (8 & 9 Viet. c. 106). 

In a deed, will a limitation extending the grant to the grantee's 
executors have any effect ? 

None, whatever ; the estate will be of the same quantity as it 
would have been in casb no mention had been made of the execu- 
tors (.30). 

Had the mention of executors in a will any, and what effect for- 
merly ? 

It was considered to express an intention that the fee should pass. 
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but, of course, die hours took, tbe t Mwle* und not; Itlbe e^c^ors 

(30).. . .. . . . ,,., 

NoTK. — Now a general devise* without meotioQing the es^ecutors, 
or heirs» wilLpass a fee, unless a contrary: intently app^mrs % the 
wUl (I Vict. c. 26). 

Limitation to A. and his heirs for the life of B. ; what estatq 
passes ? 

An estate for the life of B., ordinarily called an estate pur mire 
w (31. 479, 480). 

On a limitation to A. and his heirs for years, wluit estate passes^ 

An estate for years, but on the death of A., his executors, and not 
his heirs, will have the term (31)« 

What operation has a bequest by a termor of the lands comprise^ 
in his term to A. and the heirs mde of his body ? 

The term will vest in A. and be transmissible to his executors^ 
without any nght of succession in his heirs, males, or reversionary 
interest in the executors of the testator on failure of the heirs male 
of A. Such a bequest is a complete disposition of the testator's 
interest, unless words of qualification be annexed to the bequest, 
restraining the gift in favour of some other person, and introducing 
a limitation over on an event within the rules of perpetuity (32). 

NoTx. — ^The above case is one of a bequest of an emsting term ; 
the case in the next question is one of a newly created term : the 
difference should be borne in mind. 

What was the decision in Leonard Lovie's case (10 Coke's Rep. 
46) and what is to be observed thereon ? 

It was a devise to A. and his heirs male for 500 years, and it was 
the opinion of the court that the term was determinable on failure of 
issue male of A. This opinion went either oh the ground that the 
devise was to the heirs male, or that a remainder was limited to take 
effect on a failure of such issue male ; most probably on the latter 
ground, which is consistent with the decision in Butt's case, 7 Coke's 
Rep. 23. 

On a devise to a man and his heirs male for years, what estate 
passes ? 

Some say an estate tail, and adduce Leonard Lovie's case (suprcty 
as a decision in point, but Lord Coke's report is not so,' though the 
report in Moore is ; and in 2 Brownlow, p. 104, Doddcridge said it 
had twice been decided to be a good estate tail. It is difficult to 
support the opinion that an estate tail passes by such a devise since 
Somerville v. Lethbridge (6 Term Rep. 213), where the devise was 
to A. for 99 years, if he should so long live, and after that term to 
his first and other sons, and the heirs' male of their bodies,, for the like 
term, and according to the priority of their births ; and in default of 
such issue, then with similar limitations over. The Court of Q. B. 
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certified to the L. C. an opinion ^ich negatived the idea of an en- 
tail being created by this devise. They held all the devices, except 
those to A. and his first son (who was nnbom at the testator's 
death) to be void as too remote, and that the limitations to A. and 
his first son gave them chattel interests. If a devise to a man and 
his heirs maleybr years might create an estate tail« the general in- 
tention would, in this instance* have been called in to support that 
construction (32 — 35). 

. What estate passes on a gift to a man and his wife, and the hein' 
of their bodies, for years ? 

An estate for years only, even though livery was given. This is 
the opinion q( Sheppard, p. 369 of Touchstone (33). 

NoTB. — We have not been able to find Mr. Preston's authority 
in Sheppard ; indeed, it is seldom that his references are correct. 


EASTER TERM (1854) EXAMINATION QUESTIONS. 


Fbbuiiikaat, 

1. Where and with whom did yon serve your clerkship ? 2. State 
the particular branch or branches of the law to which you have prin* 
cipally applied yourself during your clerkship. 8. Mention some of 
the principal law books which you have read and studied. 4. Have 
you attended any and what law lectures ? 

Common Law« 

I. What should appear by an affidavit in support of an application 
to proceed against a defendant within the jurisdiction, as if personal 
service had been effected ? 2. In what cases may a special indorse* 
ment be made on a writ of summons of the particulars of the plain* 
tiff's claim ? and what is the consequence of an omission to make 
SKch indorsement, should the defendant not appear, having been 
served with the writ ? 8. What are the modes of proceeding in a 
town cause by which a defendant can compel the plaintiff to proceed 
to trial after issue joined ? and how soon after issue joined can such 
proceedings be taken ? 4. If a tender be made and refused before 
action, what steps should be taken to prevent the party availfaig 
himself of it by plea in any action to be afterwards commenced r 
5. Is there any and what restriction to a husband'iB liability for the 
debts of his wife contracted before marriage? 6. In an action 
against executors for a debt due by their testator, which of the 
executors should be joined as defendants ? 7. Name the contracts 
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required to be Hi vrtthig by the 4th sectioii of the Statute of Frauds. 
B. What circutnstanoes will render a contract for the sale of goodft 
for the price of £20 or upwards viKd, if no memorandum in writing 
oi the bargain be made and signed by the parties ? 9. The payee 
of an inland bUl of exchange dishonoured is desirous of enforcing 
payment against the drawer, what inquiries should \Se made by hte* 
attorney to ascertain that his cause of action is complete ? 10. What 
is put in issue by the plea of never indebted to an indebitatus count 
for goods sold and delivered ? 11. Within what time ought notice, 
of the dishonour of an inland bill accepted for value to be given to 
the drawer and indorser by the holder ? 12. What liability does a 
factor incur by the receipt of a del credere commission ? 18. What 
things are by law privileged from distress for rent? 14. Who 
shodd be named as a plaintiff in writ of ejectment ? and to whom 
by name should the writ be directed? 15. What is the mode by. 
which a defendant in ejectment may, if he think proper, limit his 
defence to part of the premises sought to be recovered ? 

1. Taking an estate tail as one kind or class, what are the dif* 
ferent kinds or classes of estates which may be limited or created in 
lands and hereditaments? 2. What are the words of limitation 
proper to be used in a deed in creating eaoh respective class ? 
3» If land be devised by will or limited by deed to A. for life, with 
remcunder to his right heirs, what estate does A. take ? 4. How is 
an estate tail now to be barred by a tenant in tail in possession ? 
5^ Under what circumstances can a tenant for life in possession cut 
timber for his own benefit ? 6« What is the mode by which the 
dower of a wife married since 1st January, 1834, may be barred by 
her husband ? 7. Is a purely voluntary settlement good against a 
purchaser or a mortgagee for valuable consideration who has notice 
of it ? 8. What is the difference between the covenants for a title 
usually and properly inserted, and to be entered into by a mortgagor : 
in a mortgage deed, and by a vendor in a conveyance to a purchaser 
of real estate ? 9. In making a mortgage of a leasehold estate, how 
would you protect the mortgs^e from liabilijty to pay the rent and 
to perform the covenants in the original lease ? 10. A. makes a 
mortgage in fee to B. ; B. dies intestate ; who is competent to rer 
lease the mortgage debt and reconvey the estate to the mortgagor ? 
and if the mortgage had been for a term of years, answer the same 
question under the same circumstances. 1 1 . State the formalities 
requisite for the due execution of a will since the Act 7 Wm. 4 & 1 
Vict. c. 26. 12. Previous to that Act, how many witnesses were 
required to a will devising real estate ? Id* When land is devised 
to A.» without words of inrth^r fimitation* what estate passes? 
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14. To whom will a lapsed devise of real estate in a will made sinee 
Ist Janoary. 1838, iwss? 15. A., seised and possessed of real and 
personul estate, dies intestate, leanag a widow« an eldest son* two 
daughters, and two grandchildren (the issae of a yoenger sod) : on 
whom do his real and personal estate devolYe, and in what shares 
and proportion ? 

Eauirr* 

1 . Has any recent alteration been made as to parties to a suit in 
equity ? If so, state yoor authority, and give one or two examples. 
2. What are the modes of commencing proceedings in the Court of 
Chancery at the present time ? 3. How is a defendant brought be- 
fore the court ? 4. If a defendant file an answer to the plaintiff's 
bill, without being required to do so, what time has the plaintiff to 
amend his bill " as of course ?" 5. When is the proper time, in a 
suit commenced by bill, for a motion for a decree ? What notice of 
it must be given ? to whom is it to be given ? and what parties does 
it bind ? 6. How is evidence given and taken in the Court of 
Chancery ? and by what mode of taking evidence do you consider 
the truth is arrived at the nearest? 7. What is a commission to 
exapaine witnesses, or to take pleas, answers, disclaimers, or exami- 
nations ? abd in what cases is it necessary ? 8. What is an injunc- 
tion ? When is it to be applied for ? how is the application to be 
supported ? how is it put in force, and how dissolved ? 9. What 
proceedings in the Court of Chancery operate as lis pendens ? and 
how do you avail yourself of them? 10. A testator, by his will, 
charges bis real estate with payment of an annuity and the legacies 
given by his will« The personal, estate is absorbed, and the real 
estate is insufficient to keep down the payments of the annuity. 
What is the effect upon the annuity and legacies under these cir- 
cumstances? 11. Is an executor justified in paying a debt of his 
testator which is barred by the Statute of Limitations? 12. If it 
become necessary in a suit by a husband, on behalf of his children, 
to which his wife is not a party, for the wife by her next friend to 
intervene by way of petition, and the husband oppose the prayer, and 
appeal from the order made in accordance with the petition, and the 
appeal be dismissed, how are the wife's costs to be provided for ? 

13. What security can a husband and wife give upon a property to 
which the wife is entitled on the happening of a future event ? 

14. If a marriage settlement be lost or destroyed, .how is it possible 
to carry out the trusts ? 15. What protection is afforded by a court 
of equity to infants ? 

Bankruptct. 

1. What is the difference of jurisdiction in bankruptcy and insol- 
vency, as respects the persons subject to such jnrtsdiotioD, and the 
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liability of their fotare effects ? 2. What are the three con4itiota 
required to constitute a bauktupt } 3« State, the principle whi^h 
determioes whether a peraon is a trader withio the meaniAg ot th^ 
Bankrupt Laws» in respect of the extent of the extent of tradings 
.4. Enumerate the different acts of bankruptcy. . 5* What new acta 
of bankruptcy were created by the statute 5 & 6 Vict. c. 122 ? S^Jf 
a debtor, liable to the Bankrupt Laws^ has not committed an act of 
bankruptcy, how can he be proceeded against in order to make him 
a bankrupt ? 7. What is the effect of a declaration of insolvency ? 
and within what period must a petition founded thereon be filed f 
S, Can an act of bankruptcy be committed by a party after he has 
left off trading ? and if so, is the period at which the petitioning^ 
creditor's debt accrued, in any and what particular material ? 9. In 
an adjudication against partners, must an act of bankruptcy be proved 
against each partner, or will the act of bankruptcy of one of such 
partners be sufficient? 10. Is a conveyance or assignment of all a 
trader's property deemed an act of bankruptcy t or are there any and 
what exceptions or conditions ? II. After wbat lapse of time, from 
an act of bankruptcy committed, does a trader cease to be liable to 
be made a bankrupt on that act of bankruptcy? 12« Are there any 
and what means by which a trader can effect an arrangement with 
his creditors, and be discharged from his debts without a petition for 
an adjudication in bankruptcy, or proceeding under the Insolvent 
Debtors' Act ? 13. What particulars are necessary to be stated in 
nn affidavit or deposition to prove a di^bt under an adjudibation ^ 
•14. Can joint creditors prove on the separate estate, or separate 
creditors on the joint estate ? If so, how can they interfere in the 
proceedings of the bankruptcy ? ) 5. If a biankrupt b'e possiessed of 
leasehold property at tbe time of his bankruptcy, which » not coxrf 
sidered by his assignees to be of any value, what course should thejr 
adopt in reference to the leases ? ^ - 

• . •• i 
CaIMINAI. LiAW. Ml 

I . What is an indictment ? 2. Into what three classes are iii*> 
dictable offences generally divided? 3. Describe, shortly, the natuVe 
of the proceedings by which a person charged with .an indictabfe 
offence may be brought before a justice of the peace, and com- 
mitted for trial. 4. What recent Act of Parliament regulates thie 
proceedings of justices with reference to persons charged with in- 
dictable offences ? 5. What are the courts at which indictable 
joffences are usually tried in 'each county ? and how often are they 
respectively held ? 6. Mention some of the offences which courts 
of quarter sessions have no power to try, and the statute which de« 
iioes those offences^ 7. What is the diiSerenee between a principal 
iQ the second degree, . and an accessory before the fact ? 8. Are 
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there any indictable offences in which there can be no accessories ^ 
If BO, what are thej ? Give the reasons for your answer. ' 9. Whet 
is the difference between murder, manslaughter, justifiable homidde, 
and excusable homicide ? Give instances exemplifying your answer, 
10. How far is it necessary in an indictment for murder or m«i- 
slaughter to describe the means by which the offence was committed ? 
and what recent statute has lately been passed to simplify the forms 
of such indictments ? 11. Define the offenee of larceny at common 
law. 12. If a servant in the course of his employment receive 
money from a third person on account of his master, and fraudu- 
lently appropriate it to his own use, of what offence is he guilty ? 
13. Describe the offence of perjury, and say how it is punishable by 
the common law, and by statute. 14. Define the offence of forgery, 
and uttering forged instruments. 15. What is the ordinary evidence 
required to prove guilty knowledge in uttering a forged instrument f 


EASTER TERMf (1854) EXAMINATION ANSWERS. 


Common Law. 

I. Affidavit of attempt to serve icrri/.— On applying for a rule or 
order for leave to proceed against a defendant within the jurisdic- 
tion, as if personal service had been effected, the affidavit should 
show what efforts have been made to effect personal service of the 
writ, and it should be thereby shown either that the writ has come 
to the knowledge of the defendant, or that he wilfully evades service 
of the same* and has no} appeared thereto (15 h 16 Vict, c 76^ 
». 17). 

II. Special indorsement' of claim on trrtf.-^A special indorsement 
may be made on a writ of summons of the particulars of the plaintiff's 
daim in all cases where the defendant resides within ^e jurisdiction 
of the court, and the daim is for a debt or liquidated demand a 
money, with or without interest, arising upon a contract express or 
implied, as on a bill, note, cheque, or other simple contract debt, or 
on a bond or contract under seal for a liquidated sum, or on a statute 
where the amount is a fixed sum of money, or on a guarantee* 
where the claim agaioet the prindpal is in respect of sudi debt* 
fiquidated demand, bill, cheque, or note (15 & 16 Yict. c. 76, s. 25). 
The plaintiff, if he omit such indorsement, will not, on the defendaaf a 
luling to appear, be entitled to sign final judgment at once, but must 
file a declaration, with a notice giving the de£endant eight days' tioM 


to pie«d thereto* and the plaintiff will not be entitled to more costs 
than if he had made a special indorsement and signed judgment on 
a non-appearance-— 1>.. he will not be allowed for the declaratioii 
and notice to plead {Jd. s* 28). 

III. Proceeding to /m/«— -The defendant may* both in a town and 
in a country cause, compel the plaintiff to proceed to trial (or on hif 
default get the cause disposed of, which is what the examiners mean), 
by taking the cause down for trial by proviso, or, which is the ordi* 
nary course, by giving the plaintiff a twenty days' notice to bring 
the issue on to be tried; in which oase, if the plaintiff does not give 
•a due notice of trial for the next sittings in town, or the assizes in 
the country, and bring the issue on to be then tried, the defendant 
may enter a suggestion thereof on the record, and sign judgment for 
his costs. In town causes, where issue is joined in, or in the vaca* 
tion before any term, for instance, Hilary Term, and the plaintiff 
neglects to bring the issue on to be tried during or before the fol* 
lowing term and vacation, for instance, Easter Term and vacation, 
the defendant may give such notice as aforesaid (15 & 16 Vict. c. 76^ 
s«101; 5 Mag. N.S. 363). 

IV. Tender. — Where a tender is made and refused before action^ 
if the plaintiff wish to prevent the defendant from availing himself of 
ench plea, he should, before commencing his action, demand of the 
defendant pavment of the sum tendered (Selw. N. P. 162, Uth 
•edit.) 

y. Husband's Uabilityfor wife's <2ff6f«.— -There is no other restrio*- 
tion to a husband's liability for the debts of his wife,xontracted befare 
marriage, than this, that if the debts be not recovered against him 
and his wife (for in respect of such debts they must bgth be sued) in 
the lifetime of the wife, he cannot be charged therewith either at 
law or in equity after her decease (Heard v. Stamford, 3 P. Wijl. 
409 : 7 Term Rep. 348). 

VI. Action against e«ectf/or3.*— For a debt due by a testator, it is 
enough to sue the executor who has proved the will ; for the mere 
cinsumstance of a person being named executor does not compel the 
plaintiff to make him a defendant, unless he has administered. Of 
course, wh|9re there are two or more administrators, they must all be 
aued, for the taking out administration is the act of each of them 
<Selw. N. P. 809^ 11th edit.) 

VIL Statute of Frauds.-Sect. 4 of the Statute of Frauds, re* 
quiring contracts or agreements to be in writing, applies to promises 
by executora, guarantors, contracts made upcm the consideration of 
marriage, or relating to the sale of an interest in lands, and agree* 
ments not to be pexiormed within one year from the making thereof 
(5 Mag, N.S. B et scq.; Princ Com. Law> 391). 
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Though the Sutu^ of Fffia^f r^q«ur^» m gen€fml« thnt a ccmtract 
Cor the Bale of goods of the value of ten pounds cr«|>waivl9 (and not 
£20« as stated in the question) should be in writing, yet such writing 
is not absolutely neeessary where the buyer accepts part of the i^ods 
sold, and actually r^ves the same (5 Mag« N.S, 564, et seq. ; 
Hplmes V. Hoskins, Dig. of Cases in this Number), or gives some- 
thing in earnest to bind the bargain, or by way of part payment (5 
Mag. N.S. 660—570). 

IX. BUI of exckange^^Payee v. Drawer. — Hie solicitor should 
inquire whether due notice of the dishonour of the bill was given to 
the drawer. 

X. Goods sold — Never indebted, — A plea of *' Never indebted ^ 
to' an indebitatus count for goods sold and delivered, puts in issue 
the sate and delivery of the goods (Plead. Rule Hil. Term, 1853, 
pi. 6). 

XI. Notice of dishonour of dtV/.— A notice of the dishonour of a 
bill of exchange should be given by the holder to the drawer and in- 
dorser thereof within a reasonable time, t.e., where the parties lire 
in the same town, in the course of the day following the dishonour ; 
if they live at diftrent places, the notice should be sent by the next 
post, if there be a reasonable time (Tindal ▼. Brown, 1 Term Rep; 
167 ; Prtnc. Com. Law, 377). 

Xn. Factor — Del credere commission. — A factor having a dirf 
ereditre commission, becomes liable to his principal for the goods 
sold, in case the purchaser fails to pay. The phrase Is an Italian 
mercantile term, havings the same signification as the English word 
guarantee (6 Brown's Pari* Cases, 287, Toml. edit.; Grove ▼• 
Dubois, 1 Term Rep. 112), In fact, the commission imports that If 
the' purchaser of the commodity does not pay, the factor will, and 
so it is a guarantee from the factor to the principal against any mis^ 
chief to arise from the purchaser's insolvency ^Selw. N. P. 819, 
note. 11th edit.) 

XIII. DistreBS.-^Some things are privileged from distresa, either 
absolutely or conditionally only. Thus, of the latter kmd are tools 
and utensils of a man's trade, and beasts of the plough, of^ sheep, 
which are distrainable only where there are no other goods on the 
premises. With respect to the first sort — viz,, those absolutely 
privileged — the following are some of them :— Landlords' and 
tenants' fixtures annexed to the freehold ; things in actual usel; 
things in which there is no valuable property ; things in the custody 
of the law, &c. (see Key, div. •* Common Law." pp. 5—8, 3rd edit.) 

XIV. Writ of ejectmetkt, ^^The parties to be named as plaintiffs 
in a writ of ejectment are the persons who allege they have a title;. 
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^ttd the dftfendaiite' to whom the>Khrit is to he difedted. ere the'per« 
Booe in poMession 4>f the prettiiiee sought to be recoTered'(15 & l6' 
Viet. c. 76, ss. 1«8, 1«9). ' 

XV. Defendant in tfectment Jimiiin^ Ms defence. — A 'defendant 
may liintt his defence to a part of the premiees sought to be reco-' 
vered, by giving a notice to that efi^ct to the attorney for the 
claimants. The notice should describe the part of the premises in- 
tended to he defended for with reasonable certainty (15 & 16 Vicit|' 
C.76, •. 174). 

GoNTBt-ANCIHG. 

I. Classes of e#/ato«<-— So far as we understand this» the different 
classes or kinds of estates which may be limited or created ii^ landa 
and hereditaments are, besides estates^ tail, fees simple, conditional 
fees, base, determinable, or qualified fees, and estates for life and foi; 
years (Key, div. "Conveyancing," p, 24» Srd edit.). . 

II. Limitations of ««fa/e«.-— The , proper words to. create. a fef 
s?mple, in a deed, are " his heirs ;" a fee tail, " heirs of hia.body ;" 
conditional fee, the same words* where the subject mi^tt^r is a 
personal annuity, or a copyhold not entailable; a ba^e, determin^UJie* 
or qualified fee to A. and hia heirs, *' tenfii^ts of the manor of Dale*" 
or "so long as a certain tree shall stapd," &p. See a variety of 
instances enumerated, 1 jPrest. Estates, 431-!— 433, In the creatioii 
of estates for life, the estate may b^ simply granted to, the [larty 
withput any limitation, or may be expressly for bis life ; the latter is 
the.mpre usual, and is better for the grantee. A^.eatate for years, 
is usually limited to the hssee, his executors, adpainistrators, ai^d 
assigns. .. 

III. Limitation for life, remainder to. Mrs. — On a limitation o| 
land by will or by deed to A. for lifci with remainder to his right 
heirs, A. takes an estate in fee under the rule in Shelley's case, men^ , 
tioned ant^, p. 153. 

IV. Barring estate tail. — ^An estate tail is now barrable by n 
tenant in tail in possession, by any deed of disposition duly enrolled 
within six months (see vol. v. N.S. pp. 456, 457). The tenant ib 
tail being described as one in possession, it is presumed that there is 
not any one who is a protector of the settlement within the meaning 
of the 3 & 4 Will. 4, c. 74. 

V. Tenant for life-^Cutting timber. — A tenant for life in posses- 
sion may cut timber for his own benefit for necessary fuel or re^ 
pairs ; and if declared dispunishable waste, may cut down timber 
generally, so that he does not do so in an evidently destructive or 
malicious manner, and does not cut down timber planted for orna* 
ment and protection of the estate (Co. Litt. 41 b. ; 1 Atk. Convey. 
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36. 37 ; Key, div. " Equity/' pp. 24, 25. 2nd edit. ; Key, dir. 
** Conve^rancing/' p. 45, 3rd edit.) 

VI. Barring dower. — ^The dower of a woman married since let 
January, 1834, may be barred in varioas ways; as by a declaration 
in the purchase deed, that the ^e shall not be entitled to dower 
out of the lands conveyed (which is the ordinary mode) ; by such a 
declaration in any deed executed by the husband ; by a similar de- 
claration in his vnH ; by a devise tQ the wife of any land out of 
which she would have been entitled to dower (3 & 4 Will. 4, c. 105, 
ss. 4, 6, 7, 9 ; Littleton's Ten. p. 13, note to s. 36). 

. VII. Voluntary setHemenU-^A. v^ntary settlement *is not good 
ag^nst a mortgagee or purchaser for valuable consideration, though 
having notice of the voluntary settlement (Princ. Equity, 87 ; Key, 
dir. •' Conveyancing,^ p. 106, 3rd edit.) 

Yin. Covenants in purchase deeds and in mortgages.^^K vendor 
enters into qualified covenants for title, whilst a mortgagor is usually 
required to enter into absolute covenants (2 Mag. N.S. SuppL 183; 
Key, div. '* Conveyancing/' p. 78, 3rd edit.) 

DC. Mortgage — LeasehoUls. — ^In preparing mortgages of leaae- 
kdds, since the decisions establishing the liability of the assignee to 
the rent and lessee's covenants which run with the land, even thongh 
lie do not take possession (Williams v. Bosanquet, 3 Moore, 600; 
5 Jarman's Convey, by Sweet, 430), it has become usual to make 
tiiem by way qf unierAease, instead c^ assignment, a reversion of a 
single day or a few da3rs being left in the mortgagor (5 Jarman's 
Convey, by Sweet, 508. See further Westerdell v. Dale, 7 Term 
Bep. 312; Selw. N. P. 513, n. 11th edit.; 2 Walford's Purt. to 
Actions, 1159; Piatt on Coven. 486, 488; Burton v. Barclay, 7 
Bing. 745 ; 2 Law Stud. Mag. N.S. p. 12). What is above said 
rektes to a legal mortgage^ it being well settled that an eqmtabk 
mortgagee, by way of deposit of a lease, is not liable to the eovenanti 
in the lease (Moores v. Cheat, 8 Sim. 408 ; Moore v. Greg, 12 Jnr. 
911, 952 ; 1 Law. Mag. N.S. 23, disposing of Lucas v. Comerford, 
8 Bro. C. C. 166, and Flight v. Bentley, 7 Sim. 149). Though, as 
nbove stated, mortgages of leaseholds ate nsn^Uy tt^en by way of 
nnder*lease, in order to avoid any liability to the landlord, yet where 
die property is valuable as a security, an assignee does not often 
ineur much danger, and he may at any time get rid of his liability by 
nssigning to a pauper. 

X. Death of mortgagee — ^IZeconveycMce.— -Where a mortgagee in 
fee dies intestate, the administrator is the party to receive the money 
end give a discharge for it, but the estate must be reconveyed by his 
beir at law. Where the mortgage is by demise, the administrator 
nlone can receive the money, give a disdiarge for it^ and ^feconvey 
the term (see Key, div. " Conveyancing," pp. 87, 88, 3rd edit.) 
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' XI. EjteeuiiiM of a wiU.'^A will fnust be ngAed mt the foot of end 
thereof (but the iaiervention of an anwrittea blank, &c.» will not now 
be faXult 15 & 16 Viet. c. 24, a. 1) by the testator, or by some 
other person in his preaeooe, and by his directioa ; and be made 
by the test^or, in the presenoe of two or more witneaaes, presesU of 
tie same time; and auch witneuea must attest and subscribe (and 
not formally acknowledge a previoua signature, 13 Jar. 712) the 
will in the presence of the testator (and it is prudent that they 
ahould do so in each other's presenoe) ; but no form of attestatioa 
is necessary, though it ia usual for probate purposes to haTc o&e^ 
stating that all the requisites of the statute ha^e been complied with 
(1 Stepb. Com. 553, 554, 1st edit.; p. 569, 2nd edit.^ '27 Law 
Mag. 806 — 809; see 6 Mag. 297; 2 Mag. N.S. Sup. 104,136)«. 

XII. Old with. — Previously to the 1 Vict. c. 26, to a wiU devising 
real estate three witnesses were requinte ; to a will of peraonal estate 
BO witnesses were requisite (Burton's Comp. pi. 935). 

XIII. Devise without words of limiteiion. — On a devise to A» 
without any words of limitation* a fee atmple, if the testator had aach 
an estate, will paas, unless the context shows a contrary intentiom 
(1 Viet. c. 26, 8. 28 ; Key, div. «' Conveyancing, p. 137, 3rd edit.) 

XIV. Lapsed demse^-^A lapsed devise in a will since 1837 will g6 
to the residuary devisee, if any (1 Vict, c. 26« s* 25i; Key, div. 
*' Conveyancing/' p. 141, 3rd edit.) 

XV. Descent and distribution.'^Th» eldest son will take the real 
estate, subjeot only to hie mother's dower ; the personalty will be 
divisible as follows : a third to the widow ; of the remaining two* 
Airda the son will have a fourth, the two daughters a fourth eadi» 
and the two gpmndchildren the remaining fourth between them (see 
Key, div. " Conveyancing," p. 145 — 147, 3rd edit.) 

EqiTiTT. 

I. Parties to suits* — ^An alteration as to the inrttes to a suit m 
equity has been made by the 15 & 16 Vict. c. 86, by sect. 42 «i 
which one legatee,^aext of kin, heir, cestui que trusty or personal i^ 
presentative may have a decree for administration witlK>ut making 
the other legatees, next of kin, or cestuis que trust, or more than one 
cf them, parties to the bilL And trustees are enabled to represent the 
persons beneficially interested under the trust, in the aame mannciv 
and to Xhb same extent, as the executors or administrators in suits 
eonc^nmg personal estate (see 5 Mag. N.S. 673 — 676). 

II. Commencing proeeedmgs in equity. --^TheM are Uiree modes 
of commaioing proceedings in Chancery (besides the proceeding by 
petition in certain statutcHy cases), namely: 1. By a bill, whidi is 
the ordinary way in the case of a subject, or by an informatioa ia 
Ihe case of the Sovereign sotfig, or a public right being in question; 
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2. By a olaim, which, however, only applies to the ordinary eaaes of 
administratioo, foredosure aiid redeoiption of mortgages, specific 
performance of agreements, partnership accounts, compelling trustees 
to allow their names to be issued by thecselirw que truH in enforcing 
legal claims, and for the appointment of new trostees. Even in 
these cases biUs may be, and very frequently are, filed, though the 
court might in a very plain case disallow the additional costs (see 2 
Mag. N.S. p. 150). The third way of commencing a suit Id equity 
is, by a summons, which however is limited to the single ease of an 
administration, and in the case of real estate oalv where the will 
vests the whole of the real estate in trustees for sale, with power to 
give receipts for the rents and produce (15 & 16 Vict. c. 86, ss. 
45. 47). 

III. Appearance rf defentUmi.^^The mode of bringing the de* 
fendant before the court is to serve him with a copy of the bill, 
claim, or summons ; in the case of a bill the plaintiff may on the 
defendant's defoult enter an appearanoe for him, or proceed as on a 
«ontempt. On a claim no appearance need be entered or other pro* 
needing taken by the phnntiff (see further 5 Mag. N.S. 680—682). 

IV. Titne for amendmy 6»tf.«— This is an instance of the minute 
'knowledge of practice required by the examiners. We are not 
aware that there has been any decision on the point, but as formerly 
a plaintiff might before replication obtain an order of course to 
amend, so that not more than four weeks from the time of the an- 
swer being deemed sufficient had expired, and as now where a 
d^endant answers without being required to do so, his answer can- 
not be deemed insufficient, and there is consequently no time limited 
^or a plaintiff to except thereto for insufficiency, it should seem that 
the plaintiff might at any time before replication (or serving notice 
of motion for a decree) obtain an order of course to amend. 

v. Motion for iecree.^^X motion for a decree cannot be made 
Antil after the defendant's time for answering has expired. It should 
be made before, a replication is filed. One month's notice should be 
^ven of the motion to the defendant or defendsjits (15 & 16 Yiet. 
C 86, 8. 15 ; Ord. of 7th Aug., 1852, pi. 22 — 26; an(t, pp; 22^24). 
The decree made on such a motion will be biiiding on the parties to 
the bill, and also, after notice, in the cases mentioned in sect. 42 of 
;the .Equity Procedure Act. 

VI. .^0ictacf.*^ln the case of bills, the evidence is taken either 
by affidavits or by oral examination before examiners. In the ease 
4)f claims, tiie evidence is confined to affidavits as a general nde ; 
"fant witnesses may be examined orally, though this is usually cott» 
fined to particular 'Witnesses. The oral examination of the witness 
is preferable to affidavit evidence (see anik, pp: 26-«<>d2). 

YII. Oommiieione for wUnessef, aiifi00r#;^c.*^A commission .to 
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examine witnesses, or to tadce plefts. answers, disolsinoers or exami* 
nations, is a writ issuing out of the Court ot* Chan<iery. No com* 
mission is now required for the examination of witnesses, or for the 
taking of pleas* an&wers, or disclaimers, within the jurisdiction (15 & 
16 Vict. c. 86, ss. 21» 35 ; mtih^ pp. 18, 26), and even in the .case 
of witnesses out of the country it is sometimes dispensed with. 

YIII. If^unetioAs.^^'An injunction is a judicial process, whereby 
a party is required to do, or refrain from doing, a particular thing. 
The application should be made as speedily as possible, and must be 
supported by affidavits (1.5 & 16 Vict. c. 86, s. 58). It is put in 
force by being served on the parties concerned, and if neglected by 
them they are liable to be attached for a contempt of the court. 
Injunctions are dissolved by motion to the court, aqd the defendant's 
affidavit, if used by him, is to be regarded merely as an affidavit 
(J5&16 Vict. c. 86,8.59). 

IX. Lis pendente — ^The filing of a bill; claim, or duplicate of an 
admimstration- summons in the Court of Chancery, operates as a />V 
pendens* The party seeking to avail himself of the its pendens, as 
against purchasers or mortgagees, should register the suit, claim, or 
administration-sammons in the same manner as a judgment or de- 
cree (1 & 2 Vict. c. no, 8. 17 ; 2 & 3 Vict. c. 11,, s. 4 ; Key, div. 
" Conveyancing." pp. 150, 151, 3rd edit.) 

X. Annuity and legacies charged en reaUy. -^^The annuitant and 
legatees must abate proportionally. In fact, an annuity is nothing 
but a legacy, payable by several inatalments. The testator may, 
however, give annuitants a priority; and many cases have be^ 
reported where, on the presumed intention of the testator, the courts 
have held the annuitants entitled to priority (Creed v. Creed, 8 Jur. 
943 ; Long v. Hnghes, 7 Law Joum. O.S. Chane* 105 ; MiQer v. 
Huddlestone, 1 3 Jur. 719). 

. XI. Eaecuicr — Debt barred by siatute,'-^It has been determined 
that an Executor is justified in paying a debt of bis testator whieh is 
barred by the Statute of Limitations; and, indeed, that he may 
retaip for his own debt, though barred by the statute, notwithstand* 
ipg the statute is set up by legatees or next of kin (Clinton v^ 
Brophy, 10 Irish Eq. Rep. 139 ; ,1 Madd. Cb. Pr. 728; Norton ^. 
Frecken I Atk. 524). 

XII. Wife's petition^—Appeal'T^Costs,'^ Th\6 is another instance 
of the minuteness of practical information require by the examiners. 
It will be seen that tihe wife is not a party to the suit ; but as to 
this, it is provided by the 15 Okjd. of 26lh August, 1841, that a 
person not being a party iii any cause- who has obtained an order (in- 
any cause, 9 Beav. 210, 332), or itt whose favour an order shall 
have been made, shall pe entitled to enforce obedience to such order 
by the same process. as if .he^ w,ere a party to the cause. The objec- 
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tion to the wife/ as being one wtth ber liaaband, would be got ofef 
hy directing the hn&band to pay to her next friend. 

XIII. Wtf9'$ reversionary or eonivngeHt property.-^^Tht ttatnre of 
the contingency should have been stated, and also the kind of pro- 
perty. If real estate, the husband and wife could mortgage or 
otherwise dispose of it» the wife being examined (8 & 9 Vict. c. 
106, s. €). If leasehold, the nature of the contingency is most im- 
portant (see Daberly t. Day, stated fully in 4 Mc^. N.S. 860 — 882). 
If choses in action, then no effectual assignment can be made (4 
Mag. N.S. p. 393). A policy of assurance should be effected on 
the life of the husband and wife ; of the husband, because, in case 
of his death before the wife, she would not be bound by the assTgn«i 
ment ; of the wife, because tiie contingency might not happen in her 
lifetime* 

XIV. Loss of settlement, — If a marriage settlement be lost or 
destroyed, Uie trusts of it Will be carried out by the Court of Chan« 
oery, on its be^g satisfiacterily Ihown, by a copy or draft, what the 
limitations were. 

XV. Infimts-'-^Proteetion ' of in «^iitjfy .-*^In aU oases where fhe 
infant has property, the Court of Chancery win appoint a guardian 
to protect his property and person, and whl prevent the infant (at 
least where a female) from being married without the approbation of 
the court, and the execution of a proper settlement. Any one inter- 
ftring without authority, and converting the infant's property, or 
restraining his liberty, will be punished by the court as for a con* 
tempt (5 Mag. N.S. 306, 307). 

Bank&vbtct* 

L Bankruptey and tnsolveney* — ^The persons subject to the laws 
of bankruptcy must be traders ; in insolvency they are more usually^ 
non-traders, i,e,, carrying on some business not within the bank- 
ruptcy jurisdiction, or persons in no business at all. Of course/ 
traders within the meaning of the bankruptcy laws may and do 
sometimes, where their estate Is small, pass through the Insolvent 
Court. The difference between bankruptcy and insolvency, as lo 
the liability of future effects, is this : in bankruptcy the certificate 
frees the future effects from his old debts, whilst an insolvent'^ 
future effects may be made liable for his old debts through the war- 
lant of attorney and judgment thereon (Key, div. «* Bankruptcy,** 
pp. I, 2, 2nd edit. ; 22 Law Tim. 160; 12 Jnr. 47). 

11. Requisites of bankruptcy. ----^he three conditions or requisites 
wquired to constitute a bankrupt are>— I. A trading within the 
meaning ol the bankruptcy laws. 2. An act of bankruptcy. 8. A 
good petitioning creditor's debt, except, of course, where the banb- 
rvpt. makes himself a bankrupt (Key, dv. " Bankruptcy," p. 47» 
2nd edit.). 


MAMWm fVBir SZAMWAVIQM ASBmWMM. 359* 

. III. S»t0iii of inMikg* — ^Where a person oarriea oa any of the 
txadea eaQOieitated in the atatate, the eatent of his trading is not in* 
qnired into ; hut where he is sought to he rendered a trader under 
some of the general words* as *' seeking « living by buying and 
aellingt or by buying and letting for hire» or by the workmanship of 
goods or comasodities/' &c.» it is important to look at the extent of 
trading. The prindple is* that an intent to deal generally and not 
merely a dealing in one or two instances should be shown. One or 
two acts of buying and selling will not suffice, if unconnected with 
^ny intention of general dealing which, in audi cases, is the impor- 
tant point, and one which is for the jury (Key, div. ** Bankruptcy,'* 
17, 2nd edit.; Henley's Bankr. Law, pp» 3, 4« 3rd edit. ; 2 Steph. 
Com. 137, 138, 2nd edit.). 

IV« AaU qf hmkntj^cy,-^The following are the ordinary acts of 
bankruptcy, besides those mentioned in the next answer, namely :^-» 
1. Departing this realm; 2. {Or) remaining abroad; 3. {Or) de<ft 
parting from his dwelling house, or otherwise absenting himself ; 4. 
iftr) begiBning to keep house; & {Or) suffering himself to be 
wrested or taken in execution ; 6.. {Or) suffering himself to be 
outlawed; 7* {Or) procuring himself to be arrested or taken in 
pcecution, or his gooda to he attached, sequestered, or taken in 
execution ; 8. {Or) making any fraudulent grant or conveyance of 
any lands, tenementi, goods, or chatteli^ any fraudulent surrender of 
any copyhold lands or tenements, or any fraudulent gift, delivery, 
or transfer of any goodt or chatteb ; 9. Lying in prison for twenty- 
one days after arrest for debt, or after detention for debt (where he 
was arrested for any other cause) ; 10. Escaping out of prison 
where arrested, &c., for a debt; 11. Filing a dedaration of in* 
solvency in die office of the Secretary of Bankrupts, provided a 
petition for a^udicatbn is filed within two months (sect. 70) ; 12. 
Filing a petition in the Insolvent Debtors' Court in India, &c. ; 
13. Filing a petition by prisoner in Insolvent Debtors' Court in 
England; 14. lUing a petition for private arrangement; 15, 
An assignment for benefit of creditors, undor and subject to the 
drcumstanoes mentioned in Anew. No. X. adfinem* 

V. New acts of hankntpttf^-^Ths new acts of bankruptcy created 
by the 5 & 6 Vict. c. 122, (repealed, but re-enacted by the 12 & 13 
Vict. 0. 106) besides those arising out of the summoning of the 
debtor to the Bankruptcy Court, are :-— 1. Non-payment, or not se« 
coring or compounding for a judgment debt within seven days of 
personal service of a demand for immediate payment (sect. 72). 2. 
Disobeying any order of a Court of Equity, or in any matter of 
bankruptcy or lunacy, for seven days after service of a peremptory 
order for payment on a certain day (sect. 73). The following are 
the acts o| bankruptcy arising out of such anmmoning, where the 
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aei^Tice of the summona is perao^al* amd {irovided m petiticm for adja* 
dicatioa be filed within two ]iK>9tha of such acts ; in eaeh o«8e tfae^ 
act not being complete until the eighth dajr (or a fegntar enkrge- 
ment thereof), after the respective omissions or refusals. These 
acts are i' — 1. Non-attendance without lawful cause* 2. Refusing, 
upon attendance, to admit the demand, and not deposing that 
he has a good defence upon the merits, and (if required) not en- 
tering into a bond, with two sureties, to pay the amount to be* 
recovered in an action for the demand, with costs. 3. Signing 
admission of the debt (such admission, if made elsewhere than 
before the court, being in the form specified, and attested by 
an attorney, who shall, by attestation, declare himself to be the 
attorney of the trader, and that he subscribes as such attorney), and 
not paying, securing, or compounding for such debt ; or, 4. Ad- 
mitting part, and not pa3ring, securing, or compounding for such 
part; and, as to the residue, deposing to merits, and giving (if 
required) such bond as before mentioned. 

VI. Making a trader commit 4in acf.— An act of bankruptcy is an 
indispensable requisite to a bankruptcy, and therefore if a trader has- 
not committed one, a creditor should serve him with a notice re* 
quiring payment of his debt and on non-payment summon him, 
when, if he do not depose to a good defence, give bond, if directed, 
pay or secure the debt, &c. (as mentioned in the previous answer), 
be will be considered to have committed an act of bankruptcy (Key, 
div. •• Bankruptcy," pp. 25 — 27, 2nd edit.). 

VII. Declaration of insokeney, -^The filing' of a declaration of 
insolvency is an act of bankruptcy. A petition for adjudication, 
Inlying on such a declaration as an act of bankruptcy, roust be filed 
within two months after the declaration is filed (12 & 13 Vict. c. 
106, s. 70 : Key, div. •« Bankruptcy," pp. 33, 34, 2nd edit.). 

VIII. Time of act of bankruptcy. — It is not necessary that the 
party should continue trading up to the time when the petition is 
filed ; so that a man When he has retired from business may become 
ft bankrupt (by committing an act of bankruptcy after cesser of 
trading) in respect of debts contracted during the period of biff 
trading (VVilloughby v. Thornton, 1 Selw. N.P. 175; Doe dem. 
Barnard v. Lawrence, 2 Car. and Pay. 134 ; Dawe v. Holdsworth, 
Feake. 64 ; Ex parte Dewdney, 15 Yes. jun. 945), if such debts 
were contracted during the existence of a petitioning creditor's debt 
{Ex parte Dewdney,' 15 Ves. jun. 945 ; Ex parte Bourne, 16 Ves. 
juB. 145) ; and whether or not a trader has ceased his trading, discs 
not depend upon the mere discontinuance of it or the absence of any 
specific act of trading, but whether there be an intention to exercise 
or resume it, and that is a question for a jury (Ex parte Patterson, 
1 Rose, 402 ; Ex parte Cundy, 2 Rose, 357) ; and in all cases 
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pordy for the conaideration of the jary (Dance y, Wyatt. 4 Moo. 
and Pay. 201). A debt accraed to the petitioniiig creditor after the 
party ^a» ceased to be a trader; iriH not sapport an adjudicadoti 
(1 Mont. 26 ; Peake's Nni PHto Caii. 64). 

IX. P«niMr9.— »Ani act t>f bankruptcy by each partner matt be 
abown (12 & 18 Vict. c. 106, a. 97; Key, div. "Bankruptcy," 
p. 50, find edit. 

X. Canve^uwee of pr<fperty.^^A conveyance or asaigninent of all 
a trader'a property is an act of bankruptcy, as thereby the trader is 
prevented carrying on his trade, and this is so though the act be 
done lor the benefit' of the creditors, provided the case is not 
brought ifithin the protection presently mentioned to be given by 
statute after three months (see Siebert v.Spooner, 1 Mees and Wels. 
714 ; Jackson v. Thompson, 2 Qu. Beh. Rep. 887). And^ indeed, 
it has been held that a bill of sale by a trader of all his effects to a 
creditor, a» security for an antecedent debt, is an act of bankruptcy, 
although it. does not purport to convey all his effects, and may have 
been executed in the hope of obtaining further advances from the 
creditor, and with the intention of continuing to carry on trade; and 
although such advances may -have subsequently been made, and no 
possession taken under the bill of sale until several weeks afterwards, 
during which time the trader has curried on business as before 
(Lindon v. Sharpe, 7 Scott, N.R. 730 ; S.C. 6 Man. and Gran, 
895; 18 Law Joum. N.S. 67). However, a trader may assign 
his effects as a security for or in payment of an antecedent debt 
without committing an act of bankruptcy, when he does not thereby 
disable himself from carrying on his trade, and has no intention to 
prefer a particular creditor, and does the act by legal compulsion 
(see Chase V. Goble, 3 Scott, N.R. 245; Selw. N.P. 206, llth 
edit. ; Van Costeel v. Booker, 18 Law Journ., N.S. Exch. 8. And 
a sale by a trader of his whole stock to a bond fide purchaser, paymg 
a fair price, and ignorant of any fraudulent intention in the seller, is 
not an act of bankruptcy, though the seller had at the time an in- 
tention to abscond and carry off the purchase money (Baxter v. 
Pritchard, 1 Adol. and Ellis, 456). But it must clearly appear to 
be a eale, and not subject to the assent of the creditors of the debtor 

.(Exp. Zwitchenbart, 3 Mont. Deac. and De Gex, 671 ; S.C. 8 Jur. 
1081 ; see re Marshall, 1 De Gex, 273). The statutory protection 
alluded to above, as being given to an assignment for the benefit of 
creditors is contained in sect. 68 of the Consolidation Act, which 
enacts that if any such trader shall execute any conveyance or as- 
signment by deed of all his estate and effects to a trustee or trustees 
for the benefit of all the creditors of such trader, the execution of 
such deed shall not be deemed an act of bankruptcy, unless a peti- 
tion for adjudication of bankruptcy be filed within three months (1 


iiBg., N.S., p. 253) from the execQtaon thereof, proTided each deed 
ahall be executed hj every such trustee within fifteen days after the 
/execution thereof hj the trader, and the execation hj the trader and 
by every such trustee be attested by an uUemtf or eolicitor, ant 
notice thereof be given within one month after the execution thereof 
by such trader, in case such trader xeMde in London or within forty 
miles thereof, in the London Gazette, and also in two London daily 
newspapers ; and in case sndi trader does not reside within forty 
miles of London, then in the London Gazette and in one Londcm 
daily newspaper and one provincial newspaper published near to 
such trader's remdence ; and such notice shall contain the date and 
execution of sudi deed, and the name and place of abode respeo* 
tively of every such trustee and attorney or solicitor. 

XI. Time of act q^ 6ajiAnrp/ey,-— No peraon is liable to be made 
a bankrupt by reason of any act of bankruptcy committed more than 
twelve months prior to the filing of any petition for adjudication 
against him. This is so expressly providcNcl in section 88 of the 
Consolidation Act. 

XII. Arrangements. — By the 7 & 8 Vict. c. 70 (which is entitled 
" An Act for facilitating .Arrangements between Debtors and Credi- 
tors"), any debtor unable to meet his engagements, and not being a 
trader within the meaning of the Bankrupt Laws, may apply by 
petition to a Court of Bankruptcy, and obtain protection from arrest, 
providing his petition be signed by one-third in number and value of 
his creditors. The debtor's petition must set forth the cause of in* 
ability to pay his creditors, and contain a proposition for the future 
payment or the compromise of his debts, and a statement of his 
assets and debts. Any one of the Commismoners of Bankruptcy may 
examine the petitionmg debtor, &c., in private ; and if he be satisfied 
with the statements maae, and that none of the debts have been con- 
tracted by reason of any manner of fraud, or breach of trust, or with- 
out reasonable probabihty at the time of contract of being able to 
pay the same, or by reason of any judgment in any prosecution for 
breach of the revenue-laws, or in any action for breach of promise of 
marriage, seduction, criminal conversation, libel, slander, assault, 
battery, maHdous arrest, maliciously suing out a fiat (filing a peti- 
.tion) in bankruptcy, or malicious trespass, he may convene a general 
meeting of all the petitioner's creditors, and appoint an official as« 
signee, registrar, or a creditor to report the proceedings. If at the 
first meeting the major part of the creditors in number and value, or 
liine*tenths in value, or nine-tenths in number of those whose debts 
exceed £20, shall assent to the proposition of the debtor, a second 
meeting is to be appointed. If at the second meeting three- fifths of 
the creditors present in number and value, or nine-tenths in value, or 
mnc'tenths in number of those whose debts exceed £20« shall agree 


to the- arrangements made at the first meeting, and reduce the terms 
to writing, sach resolutions shall be binding* provided one full third 
of the creditors in number and value be present. Under this arrange- 
ment the affairs of the debtor may be settled. When this has been 
effected, a meeting of the creditors is to be held before the commis- 
sioner, who is to gire the debtor a certificate, which shall operate as 
a certificate under the statute relating to bankrupts* 

XIII. Proof'^Affidavit. — ^The creditor must, in his affidavit or 
deposition, state the particulars and consideration of his claim, and 
that the debt was due and owing before the filing of the petition; 
and if he hold any security, he must state that fact. 
« XIV. Joint and separate creditors and estates. — Where an adjudi- 
cation is. obtained against partners, and there are joint and separate 
creditors and estates, joint debts must be proved against the joint 
estates, and separate debts against the separate estates (Craven v. 
Widdows, 2 Cha. Cas. 149 ; 6 Law Stud. Mag. 249 ; Exp. Cook, 

1 P. Wm. 500; Exp. Hunter, I Atkyns, 251 ; Horsey's Case, 3 
P. Will. 23 ; Eckhart v. Wilson, 8 Term Rep. 140 ; Grey v. Chis- 
well, 9 Yes. 124 ; Exp. Birley, 2 Mont. D. and De G. 354). The 
rule is inflexible whatever be the amount of the estate ; and in one 
case Lord Eldon said that if there be only 6d. of joint estate, joint 
creditors are not entitled to a dividend pari passu with separate cre- 
ditors. The only joint estate there was a bad debt of £9, which, 
being put up to auction, could not be sold (Exp. Clay, cited Mont, 
and Ayrt. Bankr. Pract. 188 ; Exp. Peake, 2 Rose, 54 ; Exp. Buck- 
ingham, 4 Jur. 612. Where solvent partner is dead. Re Lomax, 1 
Mont, and Chit. 573). Where there is no joint estate or solvent 
partner, proof may be made against the separate estate (Exp. Wyke, 

2 Rose, 373 ; Mont, and Ayrt. Bankr. Pract. 192). In Exp. Buck- 
ingham (4 Jur. 612 ; S.C. 1 Mont. D. and De G. 235), it was held 
that the rule that a joint debt cannot be proved against the separate 
estate of the debtor, only applies to the case where the co-debtors 
are partners. (But see Mont. Deac. and De Gex, 95), However, 
joint creditors may vote in the choice of assignees under a separate 
adjudication against one or more of several partners (12 & 13 Vict. 
c 196, s. 140). Separate creditors also are allowed to choose an 
inspector (who is then a kind of assignee) \ifhere their interests are 
plainly adverse to those of the joint creditors ; but this cannot be 
done until after the choice of assignees (Exp. Batern, 1 Glyn and 
Jam. 269 ; Exp. Dawson, 3 Deac. and Chit. 12). 

XV. Bankrupts /ea^e^.— -Leaseholds of the bankrupt do not vest 
in the assignee by virtue of their appointment ; at least, not so as 
to render them liable, though they may accept the same if they 
please. The assignees, however, are not bound to take any steps 
with regard to the leasehold, until the landlord or the bankrupt 


344 BASTBB TBRM SZ4MINATION AMlWiBi; 

obliges them either to accept or reject the mme (Kej, dir* ** Bank- 

raptcy/' pp. 70, 71, 2nd edit.). 

Criminal Law. ' 

I. Indictment.'^Axk indictment is a written accntation, at the suit 
of the Queen, against a party, of some crime or misdemeanor, pre* 
sented on oath by a grand jary, and npon which, if foand by 
them, the party is eventually tried (4 Steph. Com. 998 ; Key, dir. 
" Criminal Law," p. S7, 2nd edit). 

IL Indictable offences,'^— The three classes of indictable offences 
are treason, felonies, and misdemeanors (Key, div. *' Criminal Law," 
p. 114). 

lU. Proceedings to commitment, — When a complaint is made be- 
fore a justice of the peace of an indictable offence having been com- 
mitted within the county, or other district to which his commission 
extends, it is his duty to have the offender brought before him ; and 
for this purpose he issues a summons or warrant (11 & 12 Vict, 
c. 42, 8. 1 ; First Book, 418). As soon as the party appears before 
him, he examines the witnesses produced, — hears whatever the 
accused party may say in his defence,— >and then discharges the 
party or commits him to prison, according as he judges that a suffi* 
cient case has been made out against him or not ; or, instead of 
committing him, he may take bail for his appearance at the next 
sessions or assizes. A magistrate, however, frequently acts without 
either warrant or summons : as when a party has been taken by a 
constable or policeman, in any of those cases in which they are 
authorised to arrest parties without warrant or summons. 

IV. Proceedings be/ore Justices — Late act, — The act of Parliament 
now in force for regulating the proceedings of justices of the peace 
with reference to persons charged with indictable offences is the 1 J 
& 12 Vict. c. 42. 

V. Courts, — The only court for the trial of indictable offences in 
each county is the court of general or quarter sessions, which are 
held four times in the year (1 Will. 4, c. 70, s. 35). In Middlesex, 
there are more than four courts in the year (7 & 8 Vict. c. 71 ; 
First Book. 472, 473). 

VI. Jurisdiction of sessions, — By the 5 & 6 Vict. c. 38, the jus- 
tices of the peace at sessions are not to try any person for any 
treason, murder, or capital felony, or for any felony, which, when 
committed, by a person not previously convicted of felony, is punish- 
able by transportation beyond the seas for life, or for any of the 
following offences : — 1. Misprision of treason. 2. Offences against 
the Queen's title, &c.. or against either House of Parliament. 3. 
Offences subject to the penalties of praemunire. 4. Blasphemy, and 
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offences againit religion. 5. Administering or taking unlawful oaths. 
6. Perjury, or subornation of perjury. 7. Making, or suborning 
any other person to make, a false oath, affirmation, or declaration, 
punishable as perjury, or as a misdemeanor. 8. Forgery. 9. Un« 
lawfully and maliciously setting fire to crops of corn, grain, or pulse; 
or to any part of a wood, coppice, or plantation of trees, or to any 
heath, gorse, furze, or fern. 1 0. Bigamy, and offences against the laws 
relating to marriage* 11. Abduction of women and girls. Endea** 
vouring to conceal the birth of a child. 13. Offences against any 
provision of the laws relating to bankrupts and insolvents. 14* 
Composing, printing, or pablishing blasphemous, seditious, or defa- 
matory libels. 15. Bribery. 16. Unlawful combinations and con- 
spiracies, except- such over which such justice or recorder respec- 
tively have or has jurisdiction to try, when committed by one 
person. 17. Stealing, or fraudulently taking, or injuring, or de- 
stroying records ct documents belonging to any court of law or 
equity, or relating to any proceeding therein. 18. Stealing, or 
fraudulently destroying or concealing, any wills or testamentary 
papers, or any document or written instrument, being, or con- 
taining, evidence of the title to any real estate, or any interest in 
lands, &c. 

VII. Principal and accessory,'-^ A principal in the second degree 
is one who is present constructively, at least, aiding and abetting the 
illegal act ; an accessory before the fact is one who, being absent at 
the time of the commission of the felony, procures, counsels, or abets 
another to commit it (Com. Dig. tit. " Justices," T« 1 ; 4 Black. 
Com. 34 ; Key, div. " Criminal Law," p. 76). 

VIII. Accessories — None. — There are no accessories in treason 
or in misdemeanors ; for in cases of treason all are principals, propter 
odium delicti ; in trespasses all are principals, because the law does 
not descend to distinguish the different shades of guilt in such petty 
matters as misdemeanors (4 Black. Com. 36 ; Key, div; " Criminal 
Law," p. 77, 2nd edit.) 

IX. Murder — Manslaughter '^Homicide. — Murder is a killing 
with malice either express or implied. Manslaughter is the unlawful 
killing of another without malice, as upon a sudden quarrel, or un- 
intentionally, whilst doing an unlawful act. Justifiable homicide is 
where there is no fault, as by an officer having a warrant for arrest- 
ing another who resists snch arrest and cannot be taken without 
such means as, being employed, lead to his death. Exoueable 
homicide is where one kills another in defence of his life (4 
Steph. Com. 133 ; Key, div. <* Criminal Law," pp. 2'J, 23, 
2nd edit.). 

X. Indictment, form c/.-^-In an indictment for murder or man- 
slaughter, it is not now necessary to set forth the means by which 


the death of the deoeaaed was oeeaaibiked; This is by the 14 & 15 
Vict. c. 100^ which is the act for simplifying the forms of sach 
indictmeDts (Key, div. ** Criminal Law/' p. 23, 2nd edit.)* 
. XI, Xarcmy*— Larceny, at the eommon law, is the onlawfid 
taking and carrying away of things personal, with intent to de- 
prive the right owner of the same, and not being committed under 
the circumstances constituiing the offence burglary (4 Steph. Com. 
152, 163, Ist edit.; Key, div/ " Criminal Law," pp. 30, 31, 2nd 
edit.'. 

XII. EmhezzlemmU. — ^The senrant would be gnUty of embezzle* 
ment (see aa<^, pp. 180 — 182; Key, div. "Criminal Law," pp. 
a7— 39 ; 4 Sti^h. Com« 194, 2nd edit.; 14 Jar. 513 ; 18 Jurist, 
66). « 

XIII. PeiTKry.— Perjury is the crime of Cdse swearing, wfaidi 
arises when a lawful oath is administered in some judicial proceeding 
to a person who swears wilfully, absolutdy, and fodsely in a matter 
material to the issue or point in question. The punishment by the 
common law was fine and imprisonment, with an incapacity of 
hearing testimony (see 3 Coke's Inst 168 ; Com. Dig. tit. " Jus- 
tices of Peace," B. 106 ; 4 Black. Com. 138). By statute this 
latter is taken away, but in lieu the party may be transported or 
imprisoned ^th hard laboor (Key, div. " Criminal Law," p. 54, 
2nd edit.). 

XI V« Forgery and tUtering.'^'EoTgery is the fraudulent making 
or alteration of a writing, to the prejudice of another man's right, 
with a view to put it off as a genuine document, so as to defraud 
some one (Reg. y. Marcut, 2 Car. and Kirw. 356) ; but by s. 8 of 
the 14 & 15 Vict. c. 100, the intent to defraud particular persons 
need not be alleged or proved. It was a misdemeanor at common 
law, and was punishable with fine and imprisonment only ; but now 
by statute it is in many cases felony (Clarke v. Newsam, 1 Ezch. 
Bep. 131), and punishable with transportation or imprisonment (4 
Steph. Com, 205, et seq. 2nd edit.). The uttering of a forged in- 
strument, the forgery of which is only a forgery at common law, is 
no offence, unless some fraud was actually perp^rated by it (Reg. v. 
3oult, 2 Car. and Kirw. 604). 

XV. Uttering — Evidence, — ^The ordinary eindence to prove guilty 
knowledge in uttering a forged instrument is that the defendant has 
passed other forged notes, and even proof that at the time of utter* 
ing he gave a fake name or address rsises a jj^obable presumption 
of guilty knowledge (see Archb. Crim. Plead* and Evid. 35d, 8th 
edit.). . , . , 
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NOTICES OF NEW BOOKS. 


FARSoMfii ON Wills. 

A Treaiise on the Law of Wills, embodying the latest decisions in 
relation thereto; with an Appendix containing The Succession Duty 
Act. By Arthur Parsons (NottiDgham), one of the Attorneys^ 
&c, London : Simpkin« Marshall and Co. 
Thb profession is already in possession of more than one standard 
work on the Law of Wills, bat the chief of these are now rather oat 
of date» and besides are very expensive works. We suppose (for 
the author, unlike most of his fellow-labourers, has given no Preface 
or Introduction), that Mr. Parsons has felt that there was an opening 
for a work, which, without great pretensions to originality or com- 
pleteness, should give a summary of the law as it is, and a notice of 
the more modem decisions. Presuming this to have been Mr. Par- 
son's aim, we can say that he has not failed. In ten chapters, occu- 
pymg upwards of 150 pag^, the following subjects are treated of :— • 
1. Wills and Testaments generally ; £. Wills of Seamen and Sol« 
diers. Nuncupative Wills and Wills of Foreigners ; 3. The Con- 
struction of Wills generally ; 4. Codicils ; 5. The Revocation of 
Wills; 6. Donationes mortis causd and Legacies; 7. Executors; 
8. Administration; 9, Assets and Chattels Real; 10. Charitable 
and Void Bequests, and the Administration of Charitable Trusts* 
This enumeration does not, by any means, give a complete notion of 
the various contents of the work: thus, for an example, from p. 142 
to p. 155, we have a full and accurate statement of the Act of the last 
Session relating to Charities, and also of the orders issued in pur- 
suance thereof. And beyond the immediate objects of the work we 
have, by way of Appendix, The Succession Duty Act, with an Index 
thereto. 

An extract from the work will give the reader a better notion of 
the mode in which it is edited, than any description of ours can. 
The following is extracted from Chapter V. on the revocation of 
wills ; — 

" HOW RBVOKXD WILL RXVIVXD. 

** No will or oodicil, or any part thereof, whieh shall be in any 
Humner revoked, sball be revived otherwise than by the reoexecntioa 
thereof, or by a codicil executed in mann^ before required, and 
showing an intention to revive the same ; and when any will or co* 
dicil which shall be partly reveled, and afterwards wholly revoked, 
shall be revived, such revival shall not extend to so much thereof as 
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shall have heen revoked before the revocation of the whole thereof, 
unless an intention to the contrary shall be shown (1 Vic. c. 26, 
see. 22). 

" And no conveyance or other act. Made or done subsequently to 
the execution of a will of or relating to any real or personal estate 
therein comprised, except an act by which such will shall be revoked 
as aforesaid, shall prevent the operation of the will with respect to 
such estate or interest in such real or personal estate as the testator 
shall have power to dispose of by will at the time of his death 
(isc. 23). 

** The mere fact of a- testator having destroyed his last will and pre- 
served the first, has been held not sufficient per se to revive the first 
(Hooton V. Head ; Pfaill. 31), for it must be ascertained whether it 
was or was not the intention of the deceased that the first will should 
stand^the presumption of the courts inclining against rather than in 
favour of the revival of a- former instrument (Wilson v. Wilson ; 3 
Piull. 554). 

** Where one entire part of a will, in duplicate, in the possession 
of the testator, was undestroyed, but the other part, in the possession 
of his solicitor, was destroyed by the testator on the executing of a 
subsequent will made in 1838, in terms revoking the prior will, the 
first was held to be revived by a codicil made subsequently to the 
second will, though referring to the first will merely by date ; and 
that sacb reference was sufficiently indicatory of the intention to 
revive, as required by the 22nd section of the 1 Vic. c, 26, and that 
moreover parol cfvidenoe was not admissible to establish a mistake in 
the date (Payne v. IVapps, 11 Jnr. 155). And where a married lajdy. 
having under her settlement freehold property settled to her separate 
use, with power to dispose of it by will, exercised that power by de- 
vising a certain part of the property to A. for life, with remainder to 
her nephew, and gave all the other freehold tenements which she 
had' in anywise power to dispose of, to her nephew for life, with re- 
mainder to his children. She afterwards* purchased some leasehold 
tenements out of her separate property, and had them assigned to 
M. in trust, as she should by deed, will, or codicil appoint ; and in 
exercise of that power, she by a codicil bequeathed the leasehold to 
her nephew, and confirmed her will. Some time afterwards 'she 
purchased the reversion in fee of the leaseholds, and had it conveyed 
to A. in trust, as she should by deed or will appoint. She then 
made another codicil, in exercise expres^y of the power reserved* to 
her by the settlement and of all other power, and thereby, after re- 
citmg the specific devise made by her will, she gave the property 
which was the subject of that devise to A. in fee. The second co- 
dicil was not deemed a re-publication of the will, and therefore the 
reversion did not pass by the residuary devise in the will, but the 
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testatrix died ioteetate as to it (Jowitt v. Beard, 12 Ja. 93S; 18 

L. J., 63C.). 

" So where a man, having children by a first marriage, made his 
win, and then npon^ his second marnsge settled his personal estate 
on himself for life, then to raise £1CK> for his wife, and then to ap|^ 
the personalty as be by deed or will shonld appohit, and in default 
thereof unto his issue-^it was determined, upon the apparent in* 
tention, that the prior will was wholly revoked (Leigh v. Norbury, 
13'Ves. Junr; 34Q). And where a person who was dangerously ill 
made a will in favour of his intended wife, but afterwards recovered 
and was married, and had four children, who with the wife survived 
him, and the testator had carefully preserved the will and recognised 
it, but never re-executed it, it was determined to be a revocation 
(Matson v. Magrath, 13 Jur. 350, F.C.). 

" It is necessary to observe, that in the above case there appeared 
a tacit condition annexed to the will, at its execution, by which the 
court was guided in making its decision. 

" A will made under 1 Vic. c. 26, s. 11, remains operative unless 
expressly revoked, although the maker of such will lives in England 
several years after the datp of that will. Thus, John Vaux Leese 
died in England in 1852, having made his will whilst in active mili- 
tary service in the East Indies, agreeably to the Uth section of l^e 
Wills Act, in the words following : — * I am just recovered from a 
rather severe bilious attack ; lest another may leave me unable to 
will my goods away, or lest I am knocked over by a bullet, as we* 
go against Gwalior to-morrow, this is my will and testament, made* 
in gratitude for my late recovery. I have funds amounting to some 
500 rupees in Government Savings Bank. This I will bequeath to 
my brother R. V. Leese, also the whole proceeds from the sale of 
my horses, buggy, and furniture. My old Arab horse Nick is not 
to be sold, but to be given to Captain Siddons, of the First Light 
Cavalry, as a memo of my love and esteem. I am not indebted tO' 
any man, except current expenses for housekeeping and clothes, to 
no great account ; my clothes, therefore, I wish to be burnt. — J. V. 
Lbbsb, Camp Lahore, near Gwalior, Dec. 23, 1843/ Codicil.-— 
' My horse Nick was shot under me at the battle of Maharajpoor, 
May 28th, 1844/ The deceased returned to this country in April, 
1845, and remained here ever since. Nothing passed under the 
will, as the property thereby bequeathed was disposed of ; upon the 
question arising as to whether letters of administration should pass 
with the will annexed or without it, the court decreed adminis* 
tration with the will annexed (In re J. Vangh, 17 Jur. 216)." 

The work appears to us to be very accurate, and though occa** 
sionally the references are not so exact and precise as could be de- 
sired (as at p. 95, " Com. Dig." " 1 Roll. Ab." " 2 Will. Exors. ;'' 
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.p.S6. "St Com*;" p,.j97,; - B»c. Abr. ;" pp.98, 102, "2BU. 
C<^itt.;" p. 100, V Powell on.MtgB.;" p, 109, "BU,;CQni,;" pp. 
140, nil " 2 B. p./'.&G.>. yet t^keo altogether, U.^owg that Mr. 
Parsons has; performed his taa)^ io a satisfactory manner, and .we< 
can recomm(«nd it tp those of our readers who wish lor a summary 
of the modern law upon wills, and the ordinary matters arising; 
thereout. 

Wharton's Akticlsd Clbrks' Manual* 

A Manual for Articled Clerks : containing Courses of Study, as well 
in Common Law, Conveyancing, Equity, Bankruptcy, and Criminal 
Law, as in Constitutional, Roman, Civil, Ecclesiastical, Colonial, 
and International Laws, and Medical Jurisprudence ; a Digest of 
all the Examination Questions, with the new General Rules, Forms 
ef Articles of Clerkship, Notices, Affidavits, ifC. ; and a List of the 
proper Stamps and Fees : being a comprehensive Guide to their 
successful Examination, Admission, and Practice as Attorneys 
and Solicitors of the Superior Courts, Seventh edition, by J. J. S. 
Wharton, Esq., M.A.. Oxon.. Barrister-at-Law, aathor of " The 
Law Lexicon/' *' An Exposition of the IjBWS relating^ to the 
Women of England/' &c. Qui bene dividit, bene disdt,^-^ 
London: Batterworth, 7, Fleet-street. 1854. 

Having given the above title in extenso, we think we are in a great 
degree discharged from the necessity of stating the general contents 
of the work. As to the value of Mr. Wharton's labours, we are 
sorry that we have not had time to give that attention to the book 
which would enable us to give a decisive opinion, but at another 
time, and under more favourable circumstances, we may return to 
the work, and do what we are not now prepared to accomplish- 

It will be observed that the work has (according to the title-page) 
xeached a seventh edition. Conformably to the very intelligent doc- 
trine of some so-called reviewers, we might content ourselves with 
such an announcement, as the fact of the sale of the preceding 
editions is to be taken as conclusive evidence of the real and un- 
doubted worth of the work. But we cannot subscribe to such a 
doctrine, more particularly as those who are in the habit of most fre- 
quently using this (to them) convenient and compendious mode of 
reviewing, have chiefly done so when reviewing their own productions* 

We should state that Mr. Wharton's volume contains upwards of 
£iOO pages, but as the pages are very small, the work is abojit equal 
in extent to 300 pages of our Magazine. This will. enable the reader 
to judge what amount of information he is likely to obtain con- 
concerning the very great and important heads of the law noticed in the 
work ; and it must be borne in mind that more than 100 pages are 
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d^dted to the questions at the examinstionsk A ^ntry eitnorf kt'^ 
BpectioQ of the work has enabled as to detect what we should con-^ 
sider, a great fanh in so small a YOluofe* ▼iz., a straining after efi^ct 
by grandiloqaent and laboured passages like the following :-— 

" From the wonderful extent of our sway, shown by the fact that* 
the sun never sets upon the dominions of England, (for when the 
great luminary departs from this country, and from Gibraltar, Sierm* 
Leone, the Islands of Ascension, and St. Helena, which are almost 
longitudinally parallel with us, it rises upon Newfoundland— con* 
tinuesits course over the Northern Tsles^ Labrador, and Canada-^** 
passes on, in its path of grandeur, from Lake Superior to the West 
India Isles-r-travels to the island-continent of Australia — then shedtf 
its glories upon Ceylon» and proceeds over the extensive empire of 
HindoQStan), from the extraordinary developement .of our colonies* 
from^the extent of emigration, and from. the gigantic expansion of 
our glorious commerce, whereby the civilised nations of the globe 
are brought into more active intercommunicatioii, colonial and inter* 
national law have become - of essential consequence to the English 
lawyer ; the fourth and fifth chapters are therefore devoted to their 
discussion, and to a brief sketch of their conflicts. liCt not the 
professors of our own laws any longer permit the continectalists to 
continue their inquiries and researches into the law of nations, without 
even an attempt at rivalry on our part ; let us no longer endure the 
reproach of the Grenevan Publicist : Les Anglois samms depttU hnf 
temps des icoUs de la philosophie legislative / " 

We really cannot say who this great Genevan Publicist may be» 
but we should divine from the French which is here given us (and^ 
which fully supports the bad character which London-French had 
acquired in the time of Chaucer), that he must have been more 
familiar with Lincoln's- inn-fields than Geneva, or, as a friend at our 
elbow suggests, must have known more of Le Mann's biscuit-shop 
than Lake Leman. However, let us proceed to a more practical 
portion of the work, namely to that devoted to conveyancing, and 
Mr. Wharton tells us— 

" In the rude and primitive state of human society, when niea 
were hunters and fishers, there was entertained, no notion of an 
interest in the soil which could endure beyond the time of actual en- 
joyment and occupation. Property and possession were then identi-* 
cal ; the abandonment of the latter putting an end to the continuance 
of the former. The subsistence of the invisible right to property in 
land, apart from its actual occupation, is too refined a conception to 
be in anywise appreciated by a savage, roaming in search of bis prey* 
without regular habits dr fixed abode ; the setting sun finding him 
reclining in repose hr from the spot where his rising surprised him 
asleep, — yesterday's shelter unremembered ere the mbrrow's twilight 
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warns kioi to seek a acanty alamber beneath the beefling ^ng ot 
apreading tree, 

*^ In the Becoiid phase of 9ociety«*«the shepherd's life— -the idea of 
property began to be recognisedj though not as entirely di8§oined 
from oocapation. This arose from the necessity of a longer and 
more permanent use of tbo soil for the purpose of the pasturing and- 
propagation of flocks and herds. But even then the nomadic habit 
forbade the .appreciation, and rendered unnecessary the acquirement* 
of land-property. It was not until social life developed itself in the 
practice of agricttlture-*when men began to plant the vine, and cul-^ 
tivate the olive — ^^hen the rude hut became permanent, and commu- 
nity commenced, that a property or estate in the soil was created* 
sought after, obtained, and defended. To inquire into the origin of 
private property, and by wbat means the negative commqnity of 
things was abolished, is interesting, though, the subject is more 
within the sphere of the natural philosopher than the domain of the 
lawyer. Grotius and Puffendorf, Locke and Paley, have written ele* 
gantly and ingeniously on the matter, tracing the rights of property 
Irom their proximate disposition, by municipal regulations, to their 
original foundation -^tbe Divine wilL 

" The present complicated rights of property are the result of 
civil society — the offspring of politick necessity as contradis* 
tinguished to the primary suggestions of the law of nature. Pro- 
perty is derived from political rights, rather than political rights from 
property." 

. It is evident that Mr. Wharton has, all through the volume, had 
Mr. Warren's work in his view, and has thought it necessary to ape 
his anecdotical and rhetorical style, which, however, formed the great 
drawback from the ntiUty of that work ; and though rather to be tx* 
pected from the author's well-known style and manner, and so far 
natural in him, has a bad appearance in Mr. Wharton's smaller work* 
and offers so striking a contrast to the other portions as to suggest 
that they are rather the result of industrious collection than of 
impromptu suggestion. 

• Having said thas much, and more than we had at first intended* 
we wish it to be understood that we are not condemning the worlr 
as a whole, and we rather think we shall be better satisfied with the 
more solid portions of Mr. Wharton's volume when we have leisure 
to give it a more careful perusal. 
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THE EXAMINATION. 

At the last Easter Term examinatioD, out of 107 candidates, five, 
only were rejected, which is a very small proportion compared with 
the number which have at other times been rejected. 

In answering No. 4, p. 328 of the Equity questions, we stated. our. 
views of what we considered to be the practice, but since then WJe^ 
have discovered a decision of V. C. Kindersiey, to the effect that where 
a voluntary answer has been put in, under sec. 13 of the 15 & 16 
Vict., c. 86, the plaintiff cannot obtain an order to amend as o£ 
course after four weeks from the time when, under the old practice^, 
the answer would have been deemed sufficient (Rogers v. Fryer,, 
^Equity Rep., 253). This is rather a singular decision, but we, 
mention it for the purpose of repeating that such questions show that^ 
the examiners expect articled clerks to be acquainted with the 
minutest points of practice : indeed, the question under consideration 
is a notable instance, for we have not been able to find a decision 
elsewhere than in a new series of reports of no great circulation. 
Do the examiners expect an articled clerk to read all the reports 
which may be published ? The point raised by the question is one 
upon which opinions, independent of decitfion, would not be likely to 
be in unison. Thus we know that, on this very question^ out of thi^e 
equity barristers, two were of the opinion that an order of course could 
be obtained at any time before replication, whilst the third thought 
otherwise, but could not give any satisfactory reasons. However, let 
our readers take warning, and prepare themselves more carefully on. 
practical points, such as the examiners appear to delight in. 


DIGEST OF RECENT CASES. 

MORTGAGOR AND MORTGAGEE. — Foreclosure— Paying 
off prior incumbrancer [plaintiff) by subsequent incumbrancer {defen^ 
dant) — Receiver, — Where a redemption and foreclosure suit is insti- 
tuted by a mortgagee against a mortgagor and prior and subsequent 
mortgagees, it is the right of any of the defendants before decree to 
pay off the plaintiff his principal, interest, and costs, and have the 
bill dismissed. The court will not stay proceedings in such a suit 
at the instance of a defendant, without actual tender to the mort- 
gagor of the money due to him for principal and interest. After 
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payment of principal and interest to the mortgagor and bb coit# 
paid or secured, the other defendants have no right to bate the stdt 
prosecuted for their advantage. A receiver appointed in saeh a sait 
in functus officii on the dismissal of the bill, and any money in hi4 
hands belongs to the mortgagor. PaynM t. Carew, 33 LaW Timet 
Rep. 21. 

CONTRACT.— By letters— Offer and acceptanci.'^A OdOtract 
may be entered into by letters between the parties ; but where aik 
offer is made on the one side there must be an explicit acceptanod 
thereof on the other side, without the addition of any other terms ; 
in fact, a simple assent to the offer should be given. This strictneatf 
has been carried to an extreme extent in the following ease, it beings 
held that where an offer by letter to supply goods is accepted, bat 
the answer to the offer adds a further stipulation, to the effect that 
goods already supplied should be paid for at the rate Contained in 
the offer, that is a new term in the agreement and mdst be shower 
to be accepted. Heyward v. Barnes, 23 Law Tim. Rep. 68. 
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MUTUAL CORRESPONDENCE. 


The only additions we have to report to the lists published uni^, 
pp. 15, 16, 75. 136, 242, are the following :— Mr. C. N. Alldfitt, of 
Ashby-de-la-Zouch ; Mr. T. A. Gleed, of Horbling-FolkingLiam, 
Lincolnshire ; Mr. W. H. Randies, at G. Salter's, Esq., Elleimere* 
Shropshire. 

We shall give a corrected list, either in the next number of the 
one following that, and we shall therefore be glad to receive addi- 
tional names, and any alterations required in tbe lists already pub- 
lished. We hope to find that our new subscribers, consequent upon 
the alterations, will join in correspondence, and so give more life and 
vigour to the system. 
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INDEX, 


A. 


Address, 303—306 
Administration, order of payment^ 

prerogative or diocesan, 107 
Adrowson, devise, 269 
Attnuity, charge of, 291 

charged on realty, deficiency, 

337 
enrolment, 68 
grant of in fee, 272 
Answers to Moot Points, 59 
—62, 105—117, 162—170, 
232—237, 285—299, 314— 
316 
Appointment to uses, 151 
Appropriation of payments, 6S 
Attorney, lien, 315 
partner's acts, 68 


B. 


Bailment, gratuitous, loss, 169 "^ 
Bankruptcy, 41 — 44, 145^150, 
338—344 
acts of, 339 
acts of assignment of stock in 

trade, 68 
acts of, conveyance, 341 
acts of, time, 340, 342 
adjudication, disputing, 42 
adjudication, obtaining, 41, 

146 
allowaace t« bankrupts, 148 


Ban]^ptcy, arrangetnent with ere* 

ditors, 44, 342 
assignees, official, 148 
assignees, property vesting in, 

43 
assignees, title of, relation back, 

69 
bills not due, 43 
certificates, 44, 148 
certificate, grounds of refusal, 

1£0 
estate, getting in, 147 
fraudulent conveyance, 254 
fraudulent preference, 43 
insolvency declaration of, 340 ] 
joint and separate effects, 43 
joint- stock company, 42 
jurisdiction, 146 
cases, 43, 343 

members of parliament, 149 
objects of laws, 145 
officers of, 149 
order and disposition, 69 
partnership, dissolution, 43 
penalties, 147 
proof, 42 

proof, affidavit, 343 
proof, contingent debt or claim, 

42, 43 
proof, joint and separate ore* 

ditors, 343 
requisites, 338 
statutes, 145 
summoning, good defence, 

bond, 190 


INDEX. 


Bankruptcy, trader, member of 
company, 232 
trader petitioning, 42, 147 
trading, extent of, 339 
Bargain and sale to uses, 151 
Bill of exchange, acceptance in 
blank, death revokes, 178 
dishonour, 332 
Birmingham Law Students' 
Society, 13—15, 98—100, 
157—159, 239—242, 300— 
302, 307 
Bond, assigning breaches, 39^ 
British Controversialist, 117 


C. 


Carriers, passengers, 110 
Cheque, stanop, 56 
Chose in action, assignment, 44 
Coke upon Littleton, 64 
Commitment, proceedings to, 344 
Common Law Practice, 37, 
140, 330 
arrest, barrister, 295 
arrest, leaving country, 140 
award, taxing costs, 141 
bankruptcy, pleading, 141 
action, commencement, 140 
costsi, rule discharged, 141 
delay of year, 141 
ejectment, 141 
execution after verdiet, 3& 
infant, next friend, 142 
inquiry, writ of, 141 
judgments, 140 
prisoner, charging in execu- 
tion, 38 
' aervice of rule, 141 
summons, attempts to serve, 

330 
summons, concurrent, 140 
'Summons, service, 140 
summons, special claim in- 
dorsed, 330 
aummoDs, writ of, form, 37 
V trial, compelling proceeding, 
331 
trial, notice of, 38 
trial, proceeding to, 141, 331 
Contracts, Simple, Letters 
ON, 3—11, 77—85, 197— 
244, 267—263 
illegal, 197—214 


Copyhold, surrender before admii<*> 
sion, 108 

Statute of Limitations, 108 
Correspondence, 51 — 55, 118, 

249 
County Courts, possession of tene- 
ments, 69 
Covenants, purchase deeds, 334 
Creditors, conveyances for benefit 

of, 172-177 
Criminal Law, 49 — 51, 154— 
157, 180, 345 

accessories, 345 

appeals, 154, 155 

arson, 51 

Central Criminal Court, 154 

coroner, 154 

costs, sessions, 191 

courts of, 49, .153, 344 

embezzlement, 51, 180 

forgery, 50 

incspacity to commit crimes^^ 
60 

indictment, 344, 345 

indictment, removing, 50 

judges, commissions of, 154 

justices cf the peace, 50, 51, 
155 

larceny, 180, 346 

libel, truth, 51 

mandamus, 155 — 157 

manslaughter, 50, 345 

murder, 50, 345 

perjury, 61, 346 

petty (sessions, 50 

preliminary steps, 49 

quarter sessions, 154, 344 

special case, 155 

D 

Debating Societies, 13 — 15,96 
— ini, 135, 157—159, 237 
—242. 299—302, 307— 3 la 
Deeds, custody of, 113, 117. 152 
Descent, 153 

half-blood, 251 
Devise, " entitled," 285, 295 
failure of issue, 170 
" issue," •• dying without 

issup," 214—218 
lapsed, 335 
no limitation, 335 
tenancy in common, 316 
trust estates, 62, 106, 108 
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••• 


Digest of Rbobnt Cases, 68 — 
72.170—171,190—192,254 
— (25fs 353 
Distress, privile^^ed ^oods, 332 

setoff, 234, 236 
Distribution, 335 
Dower, 152 

barring, 334 

devise of personalty, election* 

192--195 
fine, no deed, 105, 112 
gift of personalty to wife, elec- 
tion, 121 
reconveyance, 237 


£ 


Ejectment, limiting defence, 333 

writ, parties, 332 
Embezzlement, 346 
£ntry, right of, devising and as- 
signing, 319 
EauiTY Pbacticb, 17—32, 39, 
88-96, 125-134, 142— 
145, 278-281 

abatement of writs, 89 

arcounts, 130, 132 

accounts, special directions, 93 

administration-order, 40, 142 

advertisements, 133 

affidavits, form of, 30 

affidavits, usins, 131 

amendments, 92, 336 

answer, 17 

answer, requiring, 39 

appeals, 125 

appesrance, 144,336 

apportionment of fund, 279 

bills, 142 

bills, written, 39 

cases to law, 95 

caveats, 125 

chambers, business at, 127'-* 
134, 278 

claims, 142 

claims in chambers, 133 

clerks certificates and reports, 
279—281 

. commencing proceedings, 335 

computation of interest, 279 

costs, chambers, 281 

declaratory decree, 89 

decree, motion for, 336 ,, 

defences, 143 


Equity Practice, demurrer, 143 
: deposit of deeds, 281 
dismissal of bill, 25 
evidence, 25, 40 
evidence, affidavits, 27 
evidence, conunission, 26 

evidence, cross-ezaininatioD. 30 

—32 
evidence, examiners, 28 
evidence, oral, 25 — ^28 
evidence, witness, attendance 

of, 29—32 

femeoovert, appearance, 144 
• forclosure, sale, 40, 88, 254 ' 

^ardian ad litemf 91 

impertinence, 19—21 

income of property, 94 

infant, appearance, 144 

iDJunctions, 94, 143, 337 

inquiries, 130 

unrolling decree, 125 

interrogatories for the exami- 
nation of plaintiff, 21 

joining issue, 24 

judges' clerks, 128—131 

juriidiction, 39 

Masters' offices, 126 

misjoinder, 89 

motion for decree, 22 

next friend, 39, 144 

orders, copies of, 130 

orders, drawing up, 127 

partial relief, 89 

parties to suits, 335 

petitions, 144 

plea, 143 

plea, time for, 40 

production of documents, 19 

receivers, 132 

rehearings, 125 

replication, 24 

revivor, 89, 90 

sales of real estate, 93 

suit, commencing, 39 

summonses at chambers, 128 

supplemental matter, 92 

witnesses kt chambers, 131 
Estates, divisions &c., of, 320. 321. 
333 

limitations of, 321, 333 

quantity and.qunlity, 320. 
Estate tail, barring, 150, 333 

conveyance, 277 

conveyance not enrolled, 297 


rf 


tSDKtm 


Estate tail, special, 150 
Evidence, attesting witness dead, 
38 
commission, 337 
equity, 33G * > 

old deedv proof, 38 
post*marks, 294f 315 
Examination Answbrs, 37 — 51, 
140^157, 330--346 
Questions, 33-37, 137— 
140, 326—330 
Examinations, Thh, 51 — 55, 

134,188—190,353 
E^Lchange, 152 
Executors, action, 331 
carrying on trade, 69. 
giving priority, 143 
intestacy of survivor^ 38 
loention of, in deeds and wills, 

324 
paying debt barred, 337 
retainer. 290— 292, 296 
suing, 3S, 166, 167 


Factor, del ci^edere commis«ion, 332 
Feie^sitaple, how created, 322 
Feme covert, anticipation, restrain- 
ing, 48 
reversionary property, 152, 

Forgery, uttering, 346 
Frauds, statute of, 331, \332 . 

V statute of, ■ goods, 332^ 
Free-liencb, l52 ' ■. 


G 


Game, 234 , . 

Gaming, 294 

Goods, not of quality ordered, 109 

sold, never indebted, 332 
Gr^Qt. Jying in, 272 
Guardian, accounting, 296 

H 
jaerec^tament 222, 269—271 
Homicid^,!34$ < . , . ^ 
Husband, Jeaseholds p{ .wyfe^l68 
liable , for w^f^'s debtsy 1 1 1, 
113, 114, 116, 416,. .300, 

3^-, ;,,: '\ ..',. ,...,. 
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Injaries, contractors, 307 
Incorporated hereditaments, 274,. 

318, 319 
Incumbrancea, quietus, 59 

search for, 46 . ' 

Infant, injury to, 39 

liability for wife's debts, 30O 

promissory note, 290, 296 

protection of, 338 - 

ward of court, 4 1 
Injuries, accidental, 62, 109, 115 
Insolvency, 338 
Insolvent, debt omitted, 255 

interest on debts, 192 


Joint-tenancy, 150 

Joint-tenants, possession of one, 253 

Jadgment, binding lands, 45 
enforcing in equity, 171 
not registered in Middlesex^ 
107 

Justices, proceedings before, 344 


Land-tax, liability for, 113 
Lands, tenements, and heredita-- 

ments, 221—224, 26? 
Law Lectures, &c., 72—75, 219 — 

221, 263—267 
Law Students* Library, 11— 

13, 63—68, 123—125 
Mutual Corrbspondino 

Socibtv, 96—98, 135, 2S7 
—239. 308— 310 
Lease, condition broken, recisipt of 
rent after, 301 
covenants in, 46 
remainder-man in tail, 70 
Leaseholds, sale of, showing title^ 

14, 152 
Legacies, abating, 337 

deficiency of personalty, 110, 

112,162,235,297—299 
present born children, 177' 
satisfaction presumed, 167 
to class, death, 177 
Lien, 289, 290, 296 

attorney, 290, 291, 296, 297 
innkeeper, 164, 168, 233 


.1 V, 1 


INDIZ. 


Xiife, tenant, timber, 333 
Limitations, Statute of,abt9lM)9£tNO 
country, 169 ^ 

acknowledginaiit^l241 

advertisement, 61 

attorney's bill, 289 

promissory note, 289, 296 

real estate, 276—277 

simple contracts, 38 
Lis pen<lens, 337 
Littleton's Tenuras, 63, I33i 183-* 

188, 249 
London Law Studvntb' So* 

ciETY, 101, 239, 299 


M 


Marriage, first hnsband absent, 165 

restmint, 286-^289 
Money-land, 107 

Moot Points. 55-^9, 101— -105, 
169— lfi2, 182, 224—231, 
281-285, 311—313 
Mortgage, advovrson, 152 

covenants, 150 

death of one mortgagee, 48, 
240. 

distress by mortgagor, 170 

foreclosure, paying off, 353 

foreclosure, sale, 40, 88, 254« 

lease, 234, 235, 292 

leaseholds, 334 

of wife's esUUs, 192 

reconveyance, 152 

refusal to aeiwpt money, 170 

trust appearing, 316 
Mortgagee, death, reconveyaaifu 
334 

MUTUAI^ COHIIVSPONDBNIII, ffi, 

75, 136, 242 ' 


K 


Negligence, contractor, 307 
Next of kin, nephews and niecet, 
168 

NOTEH OF RiCCKNT LVADINO 

Cases, 121. 172—182, 214 

—218 
Notice, of tenant's interest in pn« 

mises sold, 72 . 
Nuisance, equity, 171 


Parsons on Wills, 347 
Partner, retired, liability, 295 
Partnership, lunscy, 165, 168 
Power, appointment, title undor 
243—248 
" deed or writinjr," 191 
distinguished from propei||r^ 

raise money, 61 
sale, limited time, 166 
Preston on Estates. \va>lybi9 

OF, 267-278, 317-^a 
Public policy, 197 
Purchaser seeing to application of 

money, charge of d^bts, 256 


» 


Railway, maintaiving fences, 2jiif^ 
Rectories, 268 
Remitter, 249 
Rent-charge^ 26§, 269 
Rent, tail, rccoveiw, 317 
Representation*, uise, liability, 70 


S 


S||#, ieonditions o^ unstamped 

document, 116 
Apduetion, 142 

l&ervant, dismissal for misconduct, 
293 
dismissal, wages, 300 
wrongful discharge, wages, 300 
Setoff, 60, 1 14, 165 

in equity, 71 
Settlement by will, 46 

interest determinable on bank* 

ruptcy, 47, 48 
married woman, restrainiog 

anticipation, 48 
money in funds, 47 
voluntary, 334 
woman about to marry, 233 
Shelley's Case, 133, 333, 153 
Sheppard's Touehstone, 65 
Sheriff, executing fieri facias, 191 
Ship, collision, 292, 299 

policy, deviation, 291, 293 
registry, certificate, recitisg* 
191 


IMDXX. 


Specific pcrformaace, 142 

partial, 171 

part perform aneci 143 . 
Stamps^ acknowledgmeDts, 83 

agreement, 3—11, 77 — 85 

alleratioDs, 83 

coDstructioA of Acts, 85 

doc|iments under seal, 78. 

executory contracts, 9 

fixtures, 9, 46 

guarantee, 7 

letters, 10 

proposals, 82 

receipt, 61 

unstamped documents, 84, 85 
Stocky transi'er, restraining, 41 


Tenancy in common, in deed^ 164, 

166. 168, 234, 297 
Tender, refusal, 331 
Tenement, 222, 268—270 
Termor, bequest by in tail, 325 

grant by for life, 333 

grant by in fee, 322 
Trade-marks, 142 

restraint of, contracts, 197-^ 
214, 257—263 
Trustee, refusing io act, 41 


U 


Upper chamber, 268 

Use and occupation, leasee not 

entered, 157—159 
Uses, 151 


YolttBtary conveyances, 172 — 177 


W 


Waste, permissive, 100 
Water, diversion of, 105, 115 
Wharton's Manual, 350 
Will, attesting witness » manryin^ 
legatee, 106 

blind testator, 45 

execution, 335 

new fact, 45 

revoked, reviving, 347 

revocation, ftro tanto, 72 

Wilhch's Tables, 117 
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